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Abstract: In this paper we present our research about the economic situation in Eastern Slovakia based on official 
data and on own surveys in the region of Rožňava. We also present our results concerning the economic situation 
in Uzhgorod region, Ukrainian Transcarpathia. Additionally we discuss the migration trends in Eastern Slovakia 
and the Ukrainian migration to this part of Slovakia, and especially the one originated from Transcarpathia. Our 
results with students at the Universities of Kosice and Preśovshow the interest of the Ukrainian young people to 


stay in Slovakia or to emigrate to neighboring EU countries in order to have more professional opportunities, 
compared to Ukraine. 


Keywords: Regional Economy; Labor; Migration; Eastern Slovakia; Ukrainian Transcarpathia 
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INTRODUCTION 


The annual reports concerning the Institute of Economic Research of the Slovak 
Academy of Sciences publishes regularly the macroeconomic trends, economic performance 
level, internal and external balance, economic policy, labour and financial markets 
development as well as measures that have changed the economic environment (Morvay 
2017). Concerning Eastern Slovakia and its comparison with the rest of the country we can 
observe a misbalance between high real estate prices and low employment rate. Moreover, 
this analysis shows that the least successful region in terms of labour market improvements is 
the Kosice region (Eastern Slovakia). Comparative studies between the Eastern part of 
Slovakia and the Ukrainian Transcarpathia reported for 2015 a very similar natural increase 
(about 2,9%o) in both regions, as well as a similar net migration (about -2%o). For the same 
year, the reported unemployment rate in Presov and Kosice regions was 15,5% and 14,4%, 
respectively, while in Transcarpathia it was lower — 10,5% (Rajcak 2015). 

The research of the recent economic and social transformations of Ukraine in general 
and in particular those from Transcarpathia mainly concern the high migration flows. This is 
especially observed towards the Czech and Slovak Republics, Poland and Hungary, due to 
their geographic situation and proximity, as well as to their ethnic and historical evolution 
(Drbohlav 2016, Eróss 2016, Iglicka 2008, Jaroszewicz 2018, Fedyuk 2016). The migration from 
Ukraine to Hungary shows special characteristics influenced by the ethnic composition in 
Transcarpathia as around 70% of the migrants’ have Hungarian origin (Eróss 2016). Although 
the number of the Ukrainian immigrants in Slovakia is lower, compared to its neighbouring 
countries, there are some recent ascending trends of this phenomenon due to geographica 
proximity, linguistic closeness and cultural similarity (Drbohlav 2016). 

In this paper we focus on the economic situation in Eastern Slovakia and Ukrainian 
Transcarpathia and the migration phenomena between the two regions and between Ukraine 
and Eastern Slovakia. 
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ECONOMIC SITUATION IN EASTERN SLOVAKIA 
The Eastern Slovakia Region is located in the east of Slovakia (Figure 1.) and consists of 
two self-governing regions: the Kosice Region and the Presov Region. It has an area of 15.729 


square kilometers (EC Eastern Slovakia 2018). 
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Figure 1. Map of Slovakia provided by Google. 


Eastern Slovakia is less developed in terms of regional income, employment and wage 
(Datacube). Actually the income, corresponding to 2017 for the Slovak Republic in average is 
764,55 Euros. For the region of Bratislava it is 1010,08 Euros, for West and Central Slovakia - 
769,91 and 723,80 Euros, respectively, while for Eastern Slovakia it is 694,72 Euros (Datacube 
- Average gross equivalised household income (EUR per month)). The registered averaged 
unemployment rate for 2018 is 5,04% for the Slovak Republic in average, which is lower, 
2,62% for Western Slovakia, higher for Central Slovakia — 5,52%, and the highest for Eastern 
Slovakia — 8.40% (Datacube 2018, Eurostat 2018). The different sectors in Eastern Slovakia are 
distributed as follows: 52,4% belong to the services sector, 35,3% to the industry and 
construction and 7,8% - to the field of professional, scientific and technical activities. 
(Investment guide Easy Slovakia 2019).ln 2017, Eastern Slovakia concentrated 18,2% of 
national high-tech sector employment (20.300), which represents 3% of the total 
employment in Eastern Slovakia (Eurostat 2018). 

In 2018, Eastern Slovakia registered a gross domestic product (GDP) per capita of 
10,630 Euros. The same indicator for Slovakia is 16.600 Euros, while for the neighboring 
countries it is as follows: Austria — 50.250 Euros, Hungary — 13.500 Euros, Poland — 16.640 
Euros and Ukraine — 3.110 Euros. 
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Among the private industries in the region, one can cite the Koślce-based U.S. Steel, 
dedicated to manufacture of metal, the ZTS VVU, dedicated to machinery, automation and 
robotics, the Spinea Presov, dedicated to machinery, the VUKOV Extra Presov, dedicated to 
automation and robotics, and the VUCHV Svit, dedicated to chemical fibers (EC Eastern 
Slovakia 2018). 


Economic Situation Perceived by Real Business Players in Eastern Slovakia (Rožňava District) 


In order to research in deep the challenges of the economic situation in Eastern 
Slovakia, we have performed surveys with 25 participants from the Roźńava District, which is 
one of the least developed districts of Eastern Slovakia. The participants were dedicated to 
different Business areas some of them owners of the businesses, managers or other 
employees at least partly responsible for business strategies. According to the different 
sectors, to which the participants belong, there were respectively 5, 2 and 18 from the 
primary, secondary and tertiary sectors. 

The majority of the responders runs small business have a small number of employees, 5 
are self-employers, 12 have between 1 and 5 employees, 6 - between 6 and 25 employees and 
finally 2 businesses have between 26 and 100 employees. The last two belong to the service 
sector and the agricultural one.The creation of the businesses was mainly at the beginning of 
years 2000, while 4 have been created at the 1990 s during the transition period. 7 businesses 
have been created after 2010 and only one in 2018. 

Regarding their opinion about the economic situation and how their business turnover 
changed compared to the previous year, 5 participants reported that it was negative, 9 reported 
that it was positive and the rest said it was the same.With respect to their plan to further 
develop the company, 9 participants responded negatively and the rest positively, pointing 
the value in today's business environment such as, for example, new production capacities 
being built or the manufacturing of local products and growth in general. 

According to the surveys, the biggest challenges their businesses have to face is the 
demand for serving and purchaising power, the bulying by the administration and the 
competition (service sector) and the interest on locally produced goods (agriculture sector) and 
in general, the bureaucracy, the corruption, the finalcial crisis and the lack of customers, the 
gypsies and the competition. Almost all participants had the opinion that the bureaucracy is 
hindering the development of their business and insist that it should be reduced to a minimum. 

Similar are the opinionsof the majority of the participants regarding the lack of workforce 
with an adequate education or experience, which seems to be a big problem in Eastern Slovakia. 
The majority of the responders said that they suffer of lack of adequate workforce and they are 
willing to drastically increase the salaries in order to improve this situation. However, the majority 
of the participants were pessimistic that their business will remind competitive after this increase. 
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L. 45 years old (Man): It is impossible to find god workers in the region. They don't have the 
necessary experience, neither eduation. 


Regarding the question of using workforce from abroad, all of the responders were 
unanimous that theyare not willing to hire people from abroad, while only 4 responded that 
would be interested to hire workforce from Hungary because of proximity and no language gap. 
However, the majority of them responded positively to the question related to employing more 
foreigners, if the taxes and social contributions were reduced.This might be explained by the fact 
that hiring foreigners is related to more bureaucratic difficulties, a special selection process, 
linguistic and cultural differences among others. 


M. 50 years old (Man): If the bureaucracy is less, | would be interested to hire a foreigner with a 
suitable background to work in my business. 


Finally, making specific suggestions for improving the business environment, the 
participants proposed a lowering of the taxes/levies/social contributions, reduction of corruption 
and bureaucracy, support for the farmers and release ofthe finance of the EU funds, and in 
general, more support from the state. 


Economic Situation Perceived by the Local Population in Eastern Slovakia (Rožňava District) 


In order to complement our results in the Roznava District, we have also performed 
surveys with 145 participants (64 men and 81 women); 26 aged between 18 and 30 years, 57 
aged between 30 and 50 years, 32 aged between 50 and 65 years and the rest, 38, were 
above 65 years old. 27 among the participants have higher (University) education, 9 have 
primary education, while the rest, 109, have a secondary one. 

Regarding their actual job, 19 from the 145 participants are unemployed. This in 
average gives about 13% of unemployment for our statistical sampling, which is greater than 
the average unemployment rate for Eastern Slovakia (8.40%). Additionally there are 38 
participants who were retired, as well as other 38 public workers, 6 students and the rest, 44, 
are business owners or are working in the private sector. Regarding the question about their 
personal economic activity, the majority responded that they found it rather good, followed 
by those, who find it rather bad, while the numbers of those who find it very bad or very 
good are practically very few and almost equilibrated, as shown in Figure 2. 
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Personal economic situation 


Participants 
S 


Score 


Figure 2. How do you see your personal (family) economic situation? 
(1: very bad, 2: rather bad, 3: rather good, 4: very good). 


The participants see the economic situation of their municipality mainly rather good, 
followed by those who considered it rather bad, and bad. Only 3 responders have expressed 
that they consider it very good (Figure 3). 


Regional economic situation 
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Figure 3. How do you see the economic situation of your municipality? 
(1: very bad, 2: rather bad, 3: rather good, 4: very good) 
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Similar results are observed concerning the question how the economic situation in 
general has changed during the last 10 years. Again there is the dominance of those who 
considered it a bit better now, followed by those, who find it a bit worse now. At the third 
place are the participants whose opinion is that it is much worse now, and finally only 5 
participants expressed their opinion that it has been much better now (Figure 4). 


Changes in the last 10 years 


Participants 


: |=) 
Score 


Figure 4. How has the general economic situation changed during the last 10 years? 
(1: it is much worse now, 2: it is a bit worse now, 3: it is a bit better now, 4: it is much better now). 


A more careful observation of the data gives us an idea if there is some correlation 
between the answers in the previous three questions. About 84% of the participant found 
some relatively strong correlation between their own situation and that of the municipality 
and the changes in the last 10 years. Actually, very few, around 6%, have responded that 
despite the bad or regular regional situation and the lack of positive trends during the last 10 
years, their own situation improved substantially. Only 2% responded that their own situation 
worsened compared to the regional although there were good tendencies in the last 10 
years. 

It is interesting to see if the opinions related to the perception of the border openin 
are related or not to the corresponding perceptions regarding the changes during the last 1 
years. In order to work with binary variables in both cases, we have grouped together th 
answers ‘it is a bit better now’ and ‘it is much better now’ from the question regarding th 
trends during the last 10 years. Doing this comparison, one can see that around 30% of th 
participants agree that the economy has improved during the last 10 years and that th 
changes due to easy border crossing without passport (since 2007) has improved the 
situation. However, 29% of the participants responded the opposite and 20% have seen that 
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despite of the lack of improvement of the economic situation during the last 10 years, they 
see positive changes due to the border opening. In general, the participants see that the 
good points of the actual situation of the municipality is related to the increased number of 
services, such as pharmacy, post office, medical care, schools, roads in good conditions, new 
street lights and sewage, the business development and the good neighbors’ relations, which 
exist in the settlement. Many of the participants pointed out the importance of the nature for 
the peaceful environment and the attraction of the tourists. Many as well reported that these 
improvements have been introduced by the new Mayor. However, more than 20 participants 
expressed their opinion that nothing was good in the actual situation of the settlement. 
Regarding the question what is bad in the actual situation of the municipality, some of 
the participants responded that the pollution has increased after the construction of an 
incinerator, the reduced services and a transportation still lacking of efficacy due to the 
cancelation of train services. They also cited the insufficient educational institutions, cultural 
events and children facilities and the insufficient support by the State for the enhancement of 
the tourist sector. The majority of the participants expressed their opinion about the high 
unemployment, the little industrial development in the region and the presence of a large 
Roma community and high criminality. Due to the few job opportunities, several participants 
expressed their concern about the exodus of the young people, who are emigrating abroad. 


A.40 years old (Woman): | find the situation has improved during the last years, but we still 
need improvement especially in the infrastructure and the children facilities. 


In order to understand the people’s opinion concerning the immigration, we 
complemented our analysis asking the participants about their decision to emigate. The 
results of the analysis are represented in Figure 5. 


Decision to emigrate 


ml 
m2 


m3 


Figure 5. Decision to emigrate: 1 - not willing to emigrate (63%), 2 - emigrate inside the country (22%), 3 - 
emigrating abroad (15%). 
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From the last figure one can easily see that the majority of the participants don't have 
plans to emigrate within the country neither abroad. In a second place are the participants 
who are willing to emigrate within the country and in the last place are those who are willing 
to go abroad. This last community is mainly formed by young participants, predominantly 
aged 18-30 years and followed by 30-50 years old ones. 


M. 22 years old (man): | want to move to another country. | don't see good opportunities here 
for me in the future. 


From the above results one can conclude that the majority of the local population 
doesn't have plans to emigrate. However, the high unemployment rate among the young 
people pushes them to take the decision to move to another region within the country or to 
emigrate abroad. As we will see in the next chapters, similar opinion with respect to 
emigration abroad is also observed in Transcarpathia, where the opportunities are also 
limited. 


ECONOMIC SITUATION OF TRANSCARPATHIA 


Transcarpathia is located in southwestern Ukraine and has an area of 12.753 square 
kilometers, which is of a similar size, compared to East Slovakia (15.729 square kilometers). It 
is the only part of Ukraine which is separated from the rest of the country by the Carpathian 
mountain range. It is accessible from the rest of Ukraine through numerous mountain passes 
and connects Ukraine with East-Central Europe. Its administrative centre is the city of 
Uzhgorod. Other major cities within the region include Mukachevo, Khust, Berehove and 
Chop. 
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Figure 6. Map of Transcarpathia provided by Google. 
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Zakarpattia Oblast (Transcarpathia) was established on 22 January 1946, after the 
resignation of Czechoslovakia on the territory of Subcarpathian Ruthenia (Slovak: 
Podkarpatska Rus), annexed by the Soviet Union to the Ukrainian Soviet Socialist Republic, 
under a treaty between Czechoslovakia and the Soviet Union. The population of 
Transcarpathia is 1.259.000 (2016), which is also similar to that of East Slovakia (1.620.413). The 
most settled areas are the Tysa Lowland (120-145 persons/sq km) and the Maramuresh Basin 
(75-95 persons/sq km). The average gross income in Transcarpathia is 230 Euros, while the 
average unemployment rate is around 9% (2017), the lowest one in all Ukraine. The capital 
investment for the same year is around 200 million of Euros, while that in residential 
construction - 65 million of Euros (Statistical yearbook of Ukraine 2017). The Transcarpathian's 
economy is basically dominated by the natural resources. The mountainous part of 
Transcarpathia, occupying 80% of the region is dominated by forestry and animal husbandry, 
whereas in the rest of the region is covered with crops, orchards, and vineyards. The region is 
rich in minerals including salt, lignite, building materials, and some metal ores, and there are 
numerous sources of mineral and thermal water. As an economic region Transcarpathia 
generates a surplus of lumber and forest products, wine, fruits and vegetables and tobacco. 
The mineral springs and picturesque landscapes still represent a largely undeveloped 
potential that is rapidly gaining popularity as an area for resorts and tourism (Encyclopedia 
Ukraine on Internet). 


Economic Situation Perceived by the Local Population in Transcarpathia 


In order to understand the real economic situation in Transcarpathia, a field research 
has been performed in that region. The choice has offered the opportunity to compare two 
closely situated regions: Roznava region in Eastern Slovakia and Uzhgorod region in 
Transcarpathia. Our observations show that although the region is one of the most favored 
regions of Ukraine in geographical terms (close to many rich regions of the European Union, 
favorable climatic conditions for agriculture and living, many mineral springs, etc.) its 
economic development is below the average of Ukraine. This limited economic activity of 
Transcarpathia is also probably due to the road infrastructure, which in general is very bad. 

During the field work, we have performed interviews with 20 participants from 
different ages, living in the oblast capital of Uzhgorod and the transportation hub of 
Mukachevo, both known by their economic development above the average of the region. 5 
of the participants were aged between 18 and 30 years, 7 aged between 30 and 50 years, 4 
aged between 50 and 65 years and 4 were above 65 years old. Regarding their actual job, 
15% were unemployed, 20% were retired, 20% were students 35% were public workers and 
the rest worked in the private sector. According to the surveys, the majority of the 
participants (70%) see their personal economic situation rather bad, while 25% see it rather 
good. At the two extremes are the 10% stating that it is very bad and 5% stating that it is very 
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good. Similar is their opinion about the economic situation changed during the last 10 years. 
Again, the biggest group of about /5% stated that for them the situation is rather bad, 22% 
expressed their opinion that it is rather good and the rest, 10% responded that they found it 
very good. 


S. 58 years old (Man): so many people have left Transcarpathia to work abroad that I cannot 
find two young men (qualified workers) in order to finish building the bathroom of this building. 


M. 72 years old (Woman): She sat near me and tried to sell me walnuts. She told me that her 
pension is 1500 hrivnya; not Euros. She could not afford to buy anything with that money. At 
the end she was crying. 


l. 62 years old (Man)(ethnic Bulgarian, tour guide): the pension is too low. I would like to visit 
Bulgaria again, but don't have enough money for the journey. 


Transcarpathia has been a place from where people have emigrated during a long 
time. Even during the Soviet Union, the people were going to work to other regions of the 
Former Ukrainian SSR or to other republics of the USSR. About 100.000 Ukrainians from 
Transcarpathia immigrated exclusively to the United States before 1914. Through the years 
1920-1938, the number of emigrants was approximately 40.000, thus showing an emigration 
rate higher than in any other region of Ukraine. In 1988 in the United States there were about 
450.000 persons of Transcarpathian origin, who make up about 30% of all Transcarpathian 
Ukrainians or 45% of all western Transcarpathian Ukrainians (Encyclopedia Ukraine). 

Nowadays the emigration trend is even higher, but mostly towards European Union 
countries in central Europe. The most popular destinations for emigration are Hungary for 
the ethnic Hungarian Transcarpathians, the Czech Republic and to a lesser extend — Slovakia 
(Migration Transcarpathia 2017). In 2016, the biggest proportion of remittances came from 
Russia, Czech Republic and Slovakia, thus representing about 66% of all remittances sent by 
Transcarpathian immigrants (Strielkowski 2016). This wave of emigration reflects on the 
demographic structure of the region, observed during the field work in Transcarpathia. For 
example, in cities like Khust, Rakhiv, Beregove, Solotvino, Tyachiv, Volovyets, Vinogradivor 
Irshava, mostly men up to around 19 years old, women with small children and people of 
over 50 years old can be seen. In the capital Uzhgorod it is possible to see people of all ages, 
while in the mountain villages, only young people up to the age of around of 16 and elderly 
people (over 60 years old) have been seen. This demographic structure, confirmed by official 
data, clearly states the absence of people in productive age (State Statistic Service of Ukraine 
2018). According to the interviews performed during the field work, about half (52%) of the 
interviewed expressed their interest to immigrate into another European country, mainly 
Poland and Czech Republic. Target countries are also Germany and Russia among others. 
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M. 27 years old (Man): | cannot reach the end of the month with my current job. | want to 
immigrate to Germany. | have experience in the construction sector, although it would be 
difficult for me, because | don't speak German. 


O. 35 years old (Woman): | am working in the service sector, but it is hard to maintain the 
family even more being divorced. | am planning to immigrate to Spain, as | have relatives 
working there and they can help me. 


This phenomenon is supported by official data from 2017, stating a negative net 
migration of 66 persons for 2017 (Statistical yearbook of Ukraine 2017). During the field work, 
it has been observed that in small towns there are even more work/visa agencies for 
employment abroad than shops. Most of them will arrange a working visa for around 100 
Euros. Most of the work offers abroad are of around 2,5 to 3,5 Euros/hour, so basically, in 
order to save money a long working day is usually practiced. 


MIGRATION OF UKRAINIANS TO EASTERN SLOVAKIA 


Slovakia has the lowest immigration rate of all of the European Union countries. 
(Eurostat Mgration 2018).The share of immigrants in Slovakia is 1,3 per 1000 inhabitants, while, 
for example, for Sweden and Germany it is 14,4 and 11,1 respectively (Eurostat Migration 
2018). 


per 1 OOO inhabitants 


Figure 7. The number of immigrants per 1000 inhabitants. Eurostat Migration (2018). 


The top 5 third nationalities in Slovakia with valid residence permit in 2018 are 
represented by the Ukrainians (24.913), followed by Serbians (14.208), Russians (4.698), 
Vietnamese (4.008) and Chinese (2.561), while the 5 nationalities with illegal immigrants in the 
country, corresponding to the same year were: Ukrainians (1.934), Serbians (207), Vietnamese 
(201), Moldavians (66) and Afghans (56) (Ministry of Internal Affairs of Slovakia 2018). 
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The migration phenomena in Eastern Slovakia show tendencies similar to that at 
national level. According to the census from 2011, regarding the Ukrainians inhabitants in 
Eastern Slovakia, the highest number of Ukrainians lives in Prešov district (751), Snina district 
(604); Humennć district (526), Bardejov district (470), Svidnik district (399); Michalovce district 
(369), Medzilaborce district (314) and Kosice | district (306).ln the city of Kosice, the highest 
number of ethnic Ukrainians resides in Ťahanovce city district (188), Košice — Západ city 
district (108) and Dargovskychhrdinov city district (103) (Onufrak 2017). 

The number of university students who are Ukrainian nationals has been growing 
Significantly, particularly after 2011. In 2016, 1.258 Ukrainian students studied in Slovakia, of 
which 723 studied in Kosice and in Presov regions. Slovakia is selected as a country of 
destination due to the closeness to homeland (31%), existing links such as family, friends 
(24%), similar language (15%), historic, cultural and religious links (6,7%) and other reasons 
(22%)(Onufrak 2017). To contribute to the above analysis with new and specific data, we have 
performed a survey with 10 Ukrainians skilled immigrants working in Kosice, 6 of them 
researching at the University of Kosice on their PhD thesis or postdoctoral projects. 

All participants have elected Slovakia to immigrate due to the geographic, cultural 
and linguistic proximity of the country to Ukraine, although the majority of them came from 
Central and Eastern Ukraine. The majority of the participants feels well appreciated at their 
work and seems integrated. Their all coincided on the opinion that at the end of their 
scholarship or visit, they will look to find opportunities to continue their research in Central 
European countries such as Poland, Hungary, Czech Republic and Germany, or to extend 
their stay in Slovakia. 


S. 31 years old (Man): I am doing my PhD thesis since 5 years at the University of Kosice and I 
am very satisfied with my work. I will try to find a position in Slovakia. | don-t like to go back to 
Ukraine as there is no opportunities for doing research. 


We have also focused on the Transcarpathian Ukrainians living in Eastern Slovakia. For 
this aim, we have performed an analysis with different representatives from Transcarpathia 
studying or working in the Kosice region. Although limited in statistics, they show similar 
characteristics, regarding their will to stay in Slovakia or in another EU country after finishing 
their studies or working contracts. 


M. 22 years old (Man): I feel well integrated into the Slovak society and I speak fluently. For me 
it would be a good opportunity to make career here or in the surrounding European countries. 
I don't want to go back to Ukraine, because the opportunities there are very limited. 


P. 30 years old (Man): I come periodically to Kosice to work in the construction sector, as | gain 
more and I can maintain my family and my two children. 
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Similar were the opinions of students from Transcarpathia, who are studying and 
working in the Presov region. During the interviews, they expressed their willing to graduate 
from a European University in order to obtain European Diploma, which will offer them more 
opportunities, compared to the Ukrainian University Diplomas. In general they were satisfied 
with their current situation of study and work and from the local people attitude towards 
them. 


A. 22 years old (Woman): | like my small job at the restaurant as it gives me the opportunity to 
study at the University and not to be dependent from my parents. 


B. 21 years old (Man): | want to graduate in Slovakia and to obtain an European Diploma This 
will open many doors for a future professional realization. 


In general, the interviewed were more linguistically flexibleand were willing to speak 
Russian or English, which is not a common phenomenon, compared to their respective 
compatriots, interviewed during our field work in Transcarpathia. 


CONCLUSION 


In this paper we have researched the economic situation in Eastern Slovakia, the 
Ukranian Transcarpathia and the current trend of emigration of Ukrainians towards Slovakia 
and its eastern part. In order to carry out our research, we have gathered data from different 
official institutions in Slovakia, Ukraine, other EU countries such as Poland and Hungary as 
well as from different International Organizations. We have also performed field trips to the 
areas of study (Roźńava and Kosice districts in Eastern Slovakia and Uzhgorod region in 
Transcarpathia) in order to obtain important data from the surveys and interviews with the 
local population and from representatives of the business sector in both regions. 

Our results regarding Roznava region show that the majority of the participants have 
a concern about the high unemployment, the little industrial development in the region and 
the high criminality. Due to the few job opportunities, an exodus of young people emigrating 
abroad is observed, although the majority of the local population does not have plans to 
emigrate. Similar is the situation in the Transcarpathia, where the emigration trend is higher, 
compared to the Roźńava region, due to the bad economic situation, perceived by the 
majority of the population. Thus, although improving in the recent years, the economy in 
both regions is still behing the average of the EU and Europe. 

Finally, concerning the Ukrainians in Eastern Slovakia, we have reported their recent 
increasing growth and we have paid attention to the attractive Eastern Slovakia's Universities 
in Kosice and in Presov regions for Ukrainian students. Even more, Eastern Slovakia could be 
more attractive for Ukrainians, than Polish or Hungarian regions bordering with Ukraine due 
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to the higher Eastern Slovakia's GDP. Our surveys clearly show the interest of the Ukrainian 
young people to stay in Slovakia or to emigrate to neighboring EU countries after finishing 
their education in order to have more professional opportunities, compared to Ukraine. ay 
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Abstract: Having the 2014-2017 timeframe, we aim to observe the long distance duel between the EU and the EEU, 
the interests of the two organizations being the most visible in the Republic of Moldova, a state with a soft 
balancing attitude which is at the same time an observer-member of the Eurasian Economic Union, and also a 
signatory-member of the Association Agreement with the EU. In order of capturing as faithfully as possible this 
remote match, we want to analyze the European normative power in relation to the Republic of Moldova by 
analyzing the main changes that Moldova's trade relations with Brussels and Moscow have suffered following the 
signing of the Association Agreement in 2014 and the institutional crystallization of the EEU in 2015, using data 
provided by the Moldavian National Bureau of Statistics and analyzing the official documents which laid the 
foundations for the recent relationship between the Republic of Moldova and the two organizations. 
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INTRODUCTION 


The flexibility of the international environment produces many transformations on 
how powerful actors understand to pursue their interests, recently being developed a trend 
which brings into question a new type of influence, the so-called ‘normative power, a hybrid 
that combines the power of example with coercive elements. At this moment, the European 
Union is the principal user of this model; seeking to share its prosperity with all those which 
are willing to, along with all the financial advantages, also adopt the fundamental principles 
of the Union. If the situation in North Africa is relatively clear, the data of the problem 
changes in the east of the European continent, as the normative power has to face the new 
instrument of the expanding influence of the Russian Federation, The Eurasian Economic 
Union, a new body that is trying to take over the values of Brussels, maintains an ‘open- 
doors’ approach for the perpetuation of autocracy in the Member States. 

In such a context, Republic of Moldova (RM) is trapped in the middle, gravitating 
between East and West, becoming extremely difficult to discern who has the foreground 
regarding the state located on the right bank of the Prut. Therefore, we discover from a 
source that more than 49% of Moldavian citizens would be willing to accept the integration 
of Republic of Moldova into the European Union', whilst the Russian press proposes a 42% 
share when it comes to Moldavians' will to become members of the EEU”. 

In such a context, through the present paper we intend to carry out a qualitative 
research on the European normative power (ENP) in the Republic of Moldova, analyzing the 
effects that normative power produces on the Moldavian trade, within the context of 
strengthening the Eurasian Economic Union. Two main objectives are assigned to our 
approach, namely: the evaluation of the main changes that the ENP has made on the trade 
of the Republic of Moldova, as well as statistical analysis of the impact on trade with the 
signing of the Association Agreement between the EU and the Republic of Moldova. 

At the beginning of this scientific endeavor, one substantial question arises: How did 
he economic instruments of the European Normative Power influence the foreign trade of 
he Republic of Moldova in relation to the European Union and the Eurasian Economic Union 
during the period between 2014 and 2017? This paper states that the signing of the EU- 
Moldova Association Agreement in 2014, as an economic instrument of the European 
Normative Power, has visibly influenced the foreign trade of the Republic of Moldova with 
he European Union, to the detriment of the one with the EEU. 

In the first section, there will be presented the main trajectories of the debates on the 
concept of normative power, then the focus shall be shifted to the Eurasian Economic Union, 
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"Cristi Vlad. 2017. IRI Poll: 49% of Moldovans support joining EU, Igor Dodon's approval rating at 48%. Accessed on June 8, 
2019. https:/Avww.moldova.org/en/iri-poll-49-moldovans-support-joining-eu-igor-dodons-approval-rating-48/. 

*Poll reveals most Moldavians support integration into Eurasian Economic Union. Accessed on June 7, 2019. 
http://tass.com/world/986684. 
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as well as to the Republic of Moldova, seen as an actor at the confluence of two poles of 
influence. Our case study on the implications of the normative power on Moldavian foreign 
trade will be structured in two parts. Thus, in a first phase, a content analysis of the reference 
documents will be undertaken, and later, based on statistical data, there will be presented the 
effects created by the Association Agreement on the commercial relations Brussels-Chisinau / 
Chisinau-EEU, and in the last section the results and conclusions of the research will be 
highlighted. 


WHAT DOES THE LITERATURE SAY? 
The Normative Power 


A major debate on the European normative power comes from the paper published 
in 2002 by lan Manners, who, amid discussions about the role that the European Union 
should assume, be it civil or military power, he also proposes the concept of normative power 
(Manners 2002, 235-58). Four years later, Janne Matlary appeals to the need for the 
European Union to assume the role of a strategic actor through an European strategic 
culture, which would incorporate within it the notion of European soft power as well as the 
term of human security (Matlary 2006, 105-21). A significant contribution to our discussion is 
brought by Christopher Hill, who analyzes the possibility of a European soft power strategy, 
taking into consideration in his approach the European Security and Defense Policy, as well 
as the notion of European intervention (Hill 2010, 182-99). Kristian Nielsen comes with an 
approach to European soft power, framed by the discussion about the gap between 
expectations and capabilities with which is facing the European Union (Nielsen 2013, 724-33). 

As an extension of the contributions to the concept of European normative power 
comes the approach that supports the development of a European conflict management and 
implicitly the EU assuming a dominant status in the region, all this meaning some intervention 
and involvement of Brussels in the neighboring countries. Richard Whitman contributes to 
this vision by extending the concept of normative power, by associating it with concepts such 
as international identity, sustainable peace or crisis management, while at the same time 
proposing to delimit the term of normative power from other similar notions (Whitman 2011, 
1-25). Continuing with the evolution of the debate, Hiski Haukkala treats the European Union 
as a regional normative hegemon, reinforcing his opinion by discussing the European 
Neighborhood Policy and the relationship between European enlargement and the concept 
of normative power (Haukkala 2011, 45-65). Diez and Pace bring their contribution through 
the perspective they have on the normative power in relation to the transformations of the 
conflict that can also intervene, also introducing into the equation the power of reputation 
(Diez and Pace 2011, 210-26). To this is added the contribution of Nicu Popescu, who 
proposes to introduce the concepts of metering and stealth intervention, when it comes to 
European conflict management (Popescu 2011, 38-65). 
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A significant contribution to this debate is the paper “Resistant to Change" by 
Mickalski and Nilson, the authors wishing to analyze the role of the European Union as an 
actor undertaking a normative foreign policy in the context of problematic relations with 
China and Russia, considering that these tensions on the Brussels-Moscow-Beijing axis can be 
explained by means of modern theoretical approaches, starting from the assumption that the 
Union's attachment to its role as an international actor with normative valences, reduces the 
degree of its conception that Russia and China refuse to accept the role of the EU as the 
main promoter of rules and principles (Michalski and Nilsson 2018, 1-5). 

The two argue that sometimes conceptions of oneself can limit an actor's ability to 
adjust their position in the system, with the norms of Brussels being abruptly counteracted in 
Eastern Europe by the actions of the Russian Federation (Michalski and Nilsson 2018, 16). 
Instead, Bettina Ahrens states that the European normative power means that the Union has 
a transformational impact on international society, however, raising the question whether 
such an impact can be sustained given events such as the Brexit or the refugee crisis (Ahrens 
2018, 199). Ahrens introduces the concept of ambiguity, used as an instrument of normative 
power, thus building her plea around the argument that the EU's transformational agenda is 
not really affected by ambiguity, but rather potentiated by it (Ahrens 2018, 199-200). 

On the one hand, a new perspective on the subject is brought by the work of 
Wagnsson and Hellman, which, starting from the premise that the normative power of the 
Union should meet clear discursive standards, and ending with the two wondering to what 
extent Brussels can do so in a time when Russia's subversive actions should be defended. In 
addition, it is considered that, through the development of the East Stratcom Taskforce, the 
Union suffered a significant loss of reflectivity and normative power, the authors believing 
that, despite those asserted by Manners and Diez with their “utopian standards”, it is 
nevertheless possible to discuss certain guiding principles that can improve the normative 
power so as it can become a notion capable of avoiding unnecessary damage (Wagnsson 
and Hellman 2018, 1161). Moreover, in the same paper, the European normative receives new 
valences, asserting that only through such a concept traditional military capabilities can be 
trained, therefore, future theoretical approaches should focus on ways in which hard power 
elements can be used, without harming the normative power (Wagnsson and Hellman 2018, 
1171). On the other hand, Celata and Coletti seek to propose a critical analysis on the 
abundance of geographical issues concerning the European Neighborhood Policy, since both 
the partisans and their opponents offer a much too restrictive perspective on the 
internal/external type of distinctions, therefore, the authors put on the ground the theoretical 
innovations of recent date, proposing a broader view on the relations that the EU has with 
the neighboring states, using concepts such as Europeanization, external governance or 
policy diffusion, starting from the assumption that regionalization and neighborhood 
‘bordering processes’) are neither contradictory nor divergent, but operate simultaneously in 
an attempt to build an external border of EU, which is meant to be selective, fragmented and 
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mobile (Celata and Coletti 2016, 15). lan Manners reinvigorates the debate with his paper on 
the sociology of knowledge regarding the production of normative power, focusing on the 
“thematic inseparability between the EU's attempts to build its own mechanism of external 
action in global politics and the research on the status of EU as a global actor” (Manners 
2015, 300), the theoretician's argument being that, both the external actions of Brussels, as 
well as the aspects that are close to their analyzes, suffer from a non-abusive dichotomization 
(Manners 2015, 300). Manners notes that the 15 years of propagating the idea of normative 
power show that both ‘strategic dichotomization’ and ‘social diffusion’ are extremely 
important in understanding the false dichotomies of the sociology of knowledge and of 
Brussels’ interactions with the outside (Manners 2015, 315). 

As an extension of the discussion about the ways in which the Union propagates its 
normative power in the vicinity, Gordon and Pardo seek to analyze the events surrounding 
the publication of the Brussels guidelines which prohibit any allocation of funds to Israeli 
entities in the occupied territories, the main purpose being that of seeing how action on a 
local level impacts the normative power of the EU (Gordon and Pardo 2015, 416). The paper 
starts from 3 premises: 

firstly, the influence of the ‘power of the local Europe’ in relation to the 
decisions of the use of the normative power has increased, secondly, it is 
assumed that the relations of the local power in the ‘target’ states usually 
determines the use of the normative power, and the last hypothesis stating 
that the visibility of European normative power (ENP) has an impact on the 
identity of the Union (Gordon and Pardo 2015 , 416-17). 


In addition, Martin-Maze, through his work "Unpacking Interests in Normative Power 
Europe", states that the notion of normative power has overturned the formation of clear 
distinctions in relation to the practices that the European Union uses at international level, all, 
according to the author, because of the constructivism that perpetuated the dualism between 
norms and interests (Martin-Mazé 2015, 1-4). In Maze's vision, interests are a composition 
made up of aspects that connect two actors in particular circumstances and what determines 
them to participate in such a context, the researcher seeking to explore the integrated 
management of EU borders in the Central Asia area (Martin-Mazé 2015, 1-4). 


Eurasian Economic Union 


In the beginning of this debate we will focus on the work of Vinokurov, through his 
historical approach trying to explain the way and the context in which we came to discuss 
today about a Eurasian Economic Union. Therefore, the organization has its origins in the 
early 1990s, when, after the collapse of the USSR, the former Soviet republics, with the 
exception of the Baltic States, lay the foundation of the Commonwealth of Independent 
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States (CIS), an entity without federalist claims, through which an amortization after the shock 
of the collapse of the communist colossus was sought. However, due to the deficient 
statutory acts, with time, the CIS has proved to be extremely inefficient (Vinokurov 2018, 1-2). 
An essential moment for the Eurasian integration happened in 2009, when, in the 
background of the economic crisis, the states of the region sign the necessary documents in 
order to create the EurAsEc Anti-Crisis Fund (ACP), following the signing in 2012 of the Single 
Economic Space Agreement (SES), subsequently, in the desire of further integration, in May 
2014, at a meeting of the Supreme Eurasian Economic Council, the SES member states and 
the Eurasian Customs Union initial the Eurasian Economic Union Treaty, through this 
document having been laid the foundations of a common market for medical products, 
having in mind an extension of the initiative to the financial, oil and energy sector (Vinokurov 
2018, 2-8). 
Maksim Karliuk treats the Eurasian Economic Union (EEU) from a legal perspective, 
analyzing the institutional architecture of this organization, the similarities and differences in 
relation to the European Union, the main objective being to find out if the changes that led 
to the creation of this new entity allow the good - operation of the EEU, as well as the extent 
to which the legal-institutional order is as autonomous as the one within the EU, Karliuk's 
argument being that, from an organizational point of view, the entity promoted by Putin has 
certain delays compared to Brussels, in fact, the former having limited supranational 
characteristics, focusing mainly on intergovernmental approaches (Karliuk 2015, 2-4). In 
contrast, the work of Khitakhunov, Mukhamediyev and Pomfret, focuses on analyzing the 
political and economic situation of the Eurasian Union, trying to find a satisfactory answer to 
the question related to the reasons behind the creation of this entity after the failure of the 
CIS. The three authors set out to examine the effects and opportunities on the regional 
economy, in the context of Russia's sanctions and Moscow's counter-sanctions (Khitakhunov, 
Mukhamediyev and Pomfret 2017, 2-5), stating that despite the admission of Russia and 
Kazakhstan to the World Trade Organization, the EEU cannot be considered still a threat to 
major trade agreements, due to the instability generated by the sanctions war, as well as the 
economic threat posed by China (Khitakhunov, Mukhamediyev and Pomfret 2017, 17-18). 

The debate on the Eurasian Economic Union is continued by Kaczmarski, who is trying 
to undertake an analysis of the confrontation between Russia and China, comparing the EEU 
with China's One Belt, One Road initiative, as these projects involve distinct sets of practices 
in their attempt to gain as much influence as possible, starting from the hypothesis that a 
Beijing-Moscow competition in Central Asia is a little feasible, considering that the Russian 
Federation is interested in creating a sphere of influence in the area of the former Soviet 
republics, in the idea of supporting the status of dominant actor in the region, while the 
Chinese want to increase their economic presence in a geographical area as large as 
possible, hiding behind the concept of multilateralism (Kaczmarski 2017, 1027). 
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Unlike Kaczmarski, Sean Roberts intends to understand how cooperation between 
authoritarian regimes works, considering that autocratic leaders are trying to counter 
democratic outbursts by creating regional organizations that serve as a tool for expanding 
their power (Roberts 2017, 1-2). Therefore, starting from the argument that Eurasian political 
regimes provide an extremely powerful explanation for the inability of EEU members to 
coordinate common policies, Roberts proposes a theoretical framework around the concept 
of ‘autocratic survival’, applying it to the case of the Eurasian Economic Union (Roberts 2017, 
2-5). As an extension of the two precursors, Verdiyeva comes with a slightly different 
perspective, in that it analyzes the current status of the EEU and how this organization wants 
to be a second largest entity of its kind after the European Union, having strong integrationist 
aspirations, supported by an institutional framework similar to the Brussels one, the main 
hypothesis of this scientific enterprise arguing that there are a number of challenges to the 
effective functioning of the EEU, thus, Member States are not fully engaged in the process of 
economic liberalization, contrary to what they want to promote in the public space 
(Verdiyeva 2018, 722-24). 


Ambivalent Position of the Republic of Moldova 


An interesting perspective on the subject is provided by Cantir and Kennedy, who 
embrace the concept of ‘soft balancing’ in the context of its emergence, as a way of 
reconciling classical realism with the lack of strong balancing behavior against American 
hegemony, the authors taking as a reference object the sudden change of attitude of the 
foreign policy undertaken by the Republic of Moldova in the 2000s (Cantir and Kennedy 
2015, 397). The two state that Moldova's attitude is a clear example of soft balancing, this 
case bringing a number of valuable clues to the soft balancing concept, the main hypothesis 
being that, while Post-Soviet Republic of Moldova faced the Russian threat and the inability 
to balance, the Moldavian state gradually switched to using a light balancing strategy only 
when the European Union created an appropriate framework for such an attitude (Cantir and 
Kennedy 2015, 397-398). Instead, Niznikau Ryhor seeks to examine the policies of the 
European Union and Russia in the Republic of Moldova, as well as how they contribute to the 
dysfunctionality of institutions and political instability, elements that have permanently 
hampered the country's development path (Nizhnikau 2016, 203). The hypothesis from which 
Niznikau starts is similar to Delcour's (Delcour 2018, 1-5), both considering that the policies 
implemented by Brussels and Moscow in the Republic of Moldova are similar, both seeking 
to create a support base for their future actions in the state beyond Prut river, wishing to 
attract the local elites, in order to be able to get involved in the internal politics, the main 
beneficiaries of the EU-Russia confrontation being those who occupy high positions in 
Chisinau, using the external support to maintain their own privileges (Nizhnikau 2016, 203- 
204). 
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It is extremely important to define the exact concept under which the primary 
documents are to be analyzed, thus, after completing the specialized literature, the following 
conceptual essence emerges, the normative power being defined by lan Manners as an 
attempt to direct the analysis towards the inclusion of cognitive processes, both through their 
symbolic component but also through the substance component, the author asserting that 
the normative foundations of the EU involve 5 key norms (the community and political acquis, 
the centralization of peace, the idea of freedom, democracy, human rights), there being 6 
factors of power diffusion (contagion, informational diffusion, procedural diffusion, open 
diffusion, transferability, cultural filter) (Manners 2002, 239-45). An important contribution 
comes from Christopher Hill, in whose opinion normative power is the ability to shape the 
norms of international politics through personal example (Hill 2010, 183-84). Diez and Pace 
come to reinforce the meaning of the term normative power, thus, they say that, for 
example, the normative power of the European Union resides in the identity that Brussels 
provides, as well as in the changes that it imposes on others, doing this partially thanks to the 
hegemonic status that it enjoys in the proximity, also, the reputation being a determining 
factor in the exercise approach of the normative power (Diez and Pace, 210-214). 


METHODOLOGY 


In this section we will present the methodology used to carry out this paper, our 
approach having a qualitative approach, based on the primary documents relevant to our 
research problem, as well as on the data provided by the National Bureau of Statistics from 
Moldova. Therefore, having as a period of interest the years 2014-2017, in the first stage we 
carried out the identification and selection of the official reference documents for the 
questions raised in relation to the EU-Moldova-EEU trident, the content analysis based on the 
concept of normative power serving as the main instrument. In the second part, the 
proposed hypothesis will be tested using the data published by NBS Moldova, so we will 
analyze comparatively the time progress of Chisinau's external trade with the European 
Union and the Eurasian Economic Union. 
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FOREIGN TRADE OF THE REPUBLIC OF MOLDOVA IN THE CONTEXT OF EUROPEAN 
NORMATIVE POWER AND EURASIAN ECONOMIC UNION 


European Neighborhood Policy (ENP) 


O 


An initiative that has its roots in the Treaty of the European Union, the ENP is a classi 
exponent of European normative power (ENP) in the sense that it aims to strengthen th 
prosperity, stability and security of the states close to the borders of the European Union. 

In addition, the Neighborhood Policy is a mechanism through which democracy and 
the rule of law will be promoted in the surrounding countries, giving rise to bilateral and 
n 
g 


(0) 


regional cooperation initiatives, such as the Eastern Partnership and the Mediterranea 
Union. The policy has a clear normative character, having as main objectives the deepenin 
of the European cooperation and integration mechanisms, but all this only in the conditions 
in which they start from “common principles and values" (European Neighborhood Policy). 

The relevance for the case of the Republic of Moldova with the European 
Neighborhood Policy is tangential, but nonetheless fundamental, since the Moldova-EU 
Association Agreement could be seeded later on the basis of the ENP. 


Eastern Partnership (EP) 


Through the Joint Declaration of the Prague Summit (2009) the Eastern Partnership is 
officially launched, being based "on common interests and commitments", the normative 
power making its presence felt even from the preamble, invoking the concept of "full 
transparency". The Partnership signatories are committed to adopting a peaceful attitude, by 
virtue of international law, because only in such a context can development in financial or 
social sectors be deepened (Joint Declaration of the Prague Eastern Partnership Summit 
2009, 5-6). Brussels is pursuing the exercise of a a la carte normative power, thus, through 
assistance programs and trainings included in the Comprehensive Institution Building 
Programs, the Union wants to improve the administrative and governance skills of the 
Eastern partners (Joint Declaration of the Prague Eastern Partnership Summit 2009, 7). 

Such an initiative gives additional exposure to EU activities for non-member states, as 
they have the opportunity to participate in numerous inter-institutional projects and 
meetings, moreover, countries such as Moldova will have the opportunity to access various 
funding lines from Brussels, through which they can improve their economic indices. 
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Association Agreement between European Union and Republic of Moldova 


The incipient of cooperation between Brussels and Chisinau is easily identifiable in the 
European Neighborhood Policy, and, more specifically, in the Eastern Partnership, but the 
exercise of the European normative power in Moldova reaches the peak in 2014, once the 
Association Agreement is signed, the act, a very comprehensive one., mainly regulates the 
economic interactions between the two partners, but, as in a classic game of normative 
power, the preamble also establishes the conditions under which the bilateral relations will 
unfold. Another evidence of the ENP lies in the clear statement that Republic of Moldova, by 
its own will, undertakes to respect the fundamental European principles (Association 
Agreement between European Union and Republic of Moldova 2014, 3-4). As stated in 
Article 1, the Agreement has as main objectives the undertaking of activities through which to 
consolidate security, peace, justice and democracy, as well as the creation of favorable 
conditions for the development of economic and commercial relations (Article 1-g). Also, it is 
desired "a gradual integration of the Republic of Moldova within the internal market, even by 
establishing a free trade area, which will implicitly include legislative approaches" (Association 
Agreement between European Union and Republic of Moldova 2014, 6-8). 


The Memorandum for Financial Support 


The economic relations between the EU and Moldova, viewed through the conceptual 
magnifier of the normative power, see a new dimension through the Memorandum for 
financial support, through which a loan line for Chisinau of approximately € 100 million is 
approved. The main objective of this loan is to rebalance the balance of payments and 
finances of the Republic of Moldova, which suffered a severe shock in 2015, by disappearing 
about $ 1 billion from the national banking system. According to the agreement, the amount 
of money attributed to Chisinau will be transferred in 3 installments, in the good spirit of the 
European normative power, these being conditioned by a series of Brussels-inspired reforms 
on the administrative and financial systems (Memorandum of understanding between the 
Republic of Moldova and the European Union 2017, 1-4). 


Implementation of the Association Agreement 


Previously, only documents presenting the EU-Chisinau relationship were presented 
from the perspective of the European normative power, but in order to have a complex 
picture of the situation it is also necessary the perspective of the Republic of Moldova, 


*Andrew Higgins. 2015. "Moldova, Hunting for Missing Millions, Finds only Ash”. The New York Times, June 4, 2015. Accessed 
on June 7, 2019, https://www.nytimes.com/2015/06/05/world/europe/moldova-bank-theft.html. 
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therefore, analyzing the degree of implementation of the provisions of the Agreement 
constitutes a more than beneficial approach. Completion of the National Action Plan for the 
Implementation of the Association Agreement, undertakes a "quantitative assessment" of the 
level of achievement of those provided in the bilateral document signed in 2014, thus, the 
Chisinau authorities consider that about 60% of the proposed objectives have been achieved. 
It is noted that, in the field of trade, the Republic of Moldova has fulfilled about 80% of the 
quotas it undertook to export to the European market, there being products such as 
processed wheat and cereals that knew values above the target level. The normative 
influence of the EU on trade matters is clearly identifiable through the steps taken to align 
with the European requirements of the accreditation system of the exporting companies from 
the Republic of Moldova; in this respect a new legislative framework has been adopted. Also, 
the processes of harmonization and regarding the national systems of metrology, 
standardization and epidemiological warning continued, and in the same context new 
measures are being implemented in order to meet the product discrepancy standards 
(Realizarea Planului National de Actiuni pentru Implementarea Acordului de Asociere 2017, 
24-25). 


Treaty of the Eurasian Economic Union 


The content analysis cannot be complete without introducing the actor on the basis of 
which we try to capture the effects of the European normative power, so it is necessary to 
pass in front the most relevant provision in relation to Moldova of the Treaty of the Eurasian 
Economic Union. The act in question, based on the Declaration of Eurasian Economic 
Integration., states that the new organization will be guided by the principle of equal 
sovereignty between states, seeking to "strengthen solidarity and cooperation", ensuring 
"economic progress through joint actions" in order to achieve sustainable development 
through "increasing the competitiveness of national economies in a global framework" 
(Treaty of the Eurasian Economic Union 2014, 1). 

The Treaty becomes extremely relevant in the context of our analysis because, by 
exposing principles such as competitiveness and development, it is clear that an extension of 
the entity is aimed at new geographical areas, a first signal being the granting of the observer 
status to the Republic of Moldova (Eurasian Economic Commission — Moldova granted 
Observer State Status 2017), therefore, it becomes extremely interesting to analyze the 
commercial relations on the Brussels-Chisinau / Chisinau-Moscow axis, given that, at least on 
a declarative level, both international organizations share a number of liberal principles. 
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Statistical Approaches upon Moldova's External Trade 


Within this section, the data provided by the National Bureau of Statistics of the 
Republic of Moldova will be analyzed, through which we intend to observe the impact of the 
Moldova-EU Association Agreement on the foreign trade of Chisinau during the period 2014- 
2017, taking as a comparison element the Member States of the Eurasian Economic Union. If 
we were to analyze the transformations that Moldova's exports to the EU have undergone 
since 2014, we find a gradual improvement, thus, the year of signing the Agreement brings 
an increase of approximately $ 110 million compared to 2013, while 2017 is experiencing an 
increase of approximately 30% compared to the period before the Association Agreement. 
By contrast, exports to EEU countries have dropped sharply as a result of their partnership 
with Brussels. Concretely, if in 2013 we were talking about an export value of about $ 760 
million, in 2014 they reach around $ 610 million, in 2017 reaching a minimum of $ 360 million, 
using simplistic terms, while the value of the products sent to the European space increased 
by about 30%; comparing with the Eurasian Union, there was a loss of about 50% (Republic 
of Moldova's National Bureau of Statistics — foreign trade 2014-2017). 

In terms of imports, the value of the products brought from the European space is 


kept at around 2.4 billion $, although there is a serious f 


uctuation between 2015 and 2016, 


when it reaches the amount of 1.9 billion $. On the other side, in the case of the Eurasian 


Economic Union, we are discussing a situation such as tha 
2013 the imports had an amount of approximately $ 1 bill 
not exceed $ 688 million, with a reorientation of Rep. Mo 


t of the case of exports, so that if in 
ion, in 2017 the total amount does 
dova to goods from the European 


Union (Republic of Moldova's National Bureau of Statistics — foreign trade 2014-2017). 
CONCLUSION 


Theoretically, the European normative power has been widely debated in the 
literature, the main theoretical contributions being made by Manners, Diez and Hill and being 
implemented by the Neighborhood Policy (ENP) and its regional extensions. This concept 
works visibly in the proximity of the European Union, Brussels seeking to conclude economic 


partnerships and not only with th 
share European values and princip 


ose who, either by conviction or by interest is willing to 
es unconditionally. 


We found that the EU-Moldova Association Agreement meets the characteristics of a 


true normative power instrumen 
secondly, due to the ability to influ 


mentioned above, this document 


, firstly because it derives directly from the ENP, and 
ence the values of the Republic of Moldova. Therefore, as 
manages to instill in the Eastern Partnership the EU 


principles on trade, with the legis 
being a conclusive example. This 
beneficial effects on the economy. 
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Taking these aspects into account, we consider that the Association Agreement, as a 
tool of European normative power, visibly influenced the trade of the Republic of Moldova 
with the EU in the period 2014-2017, to the detriment of the one with the Eurasian Economic 
Union, as, by the statistical data presented we showed what impact the Agreement had on 
imports and exports of the Republic of Moldova. Thus, although in 2013 the situation was 
somewhat balanced, with an increase in favor of the European Union, since 2014 there have 
been considerable changes, the imports and exports to the European area increasing, while 
the commercial relations with the Eurasian Union have been in a continuous decline, in 2017 
there being a decrease of about 50% compared to 2013/2014, despite the fact that Moldova 
had meanwhile become an observer within the EEU. However, it should be mentioned that, 
in the period 2015-2016, there were registered some decreases of the Moldavian external 
trade, and we put this fact on the account of Russian Federation sanctions impose to 
Chisinau and also due to the financial crisis that this country went through as a result of the 
disappearance of one billion Euros from the national banking system. ay 
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INTRODUCTION 


The Republic of North Macedonia (hereinafter: NM) is continuously subject to EU 
conditionality in relation to establishing a professional and effective public administration. 
This reform is one of the most important dimensions of institution building since its division 
from the former Yugoslavia, at the same time it remains one of the most problematic area of 
reform. The country is continuously being assessed as poor in relation to successfu 
implementation of public administration reforms, in particular the de-politicization of the civi 
service (Country Report 2008-2018). A similar view is hold by the CSOs who assess public 
administration as “extremely politicized and used as one of the main pillars of political party 
clientelism (European Policy Institute, 2017).A politicized administration in NM is “perceived to 
be a lingering legacy of the socialist regime that the transition to democracy has not 
managed to eradicate” (Analytica 2011). 

In order to analyze the extent of the Europeanization of the civil service in NM, in this 
research we analyze all the actions taken and reforms performed by the state. The key and 
most comprehensive yearly reports are Commission country reports, and the SIGMA yearly 
reports that assess the PAR processes. Other governmental reports, non-governmental, and 
international reports will be included in the analysis. All these documents will be analyzed by 
paying particular attention to the chronology of events in order to identify detailed 
connections between the causes and effects of specific developments. 

Moreover, in regards to the period of analysis, a ten-year period of analysis of these 
documents will be conducted. 2008 is selected as a starting year for Macedonia because it is 
an important year when the Council of the European Union came out with a decision “on the 
principles, priorities and conditions contained in the Accession Partnership with the former 
Yugoslav Republic of Macedonia and repealing Decision 2006/57/EC" (Official Journal of the 
European Union). In this decision special reference was made to merit based recruitment of 
civil servants. 
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State of Play 


A general overview of the progress/regress made in PAR is provided in the country reports. 
Figure 1 shows the trend in NM on compliance data with PAR requirements deriving from the 
EU. 


2008 2009 2010 2011 2012 2013 2014 2015 2016 2018 


Figure 1: Compliance data collected through an analysis of EU country reports. 
(Source: Commission Country Reports 2008-2018) 


The above graph shows that 2008- 2013 the country has undergone no major 
changes, as such it remains in a similar stage or level of progress with the public 
administration Commission requirements. In 2014, the EC observes zero progress made in 
complying with PAR related reforms and as such is considered as a status quo year. 2015 and 
2016 are assessed as progress made indicating that changes took place; while 2018 was the 
first year in a decade time to have been assessed as good progress made. Below we trace 
the developments throughout these years to analyze the impact of the EU conditionality 
mechanism on these reforms. From a bigger picture this research looks at the 
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progress/regress made in the context of negotiations with the Union. It should also b 
highlighted that these reforms shall be put into context, as the reorganization of th 
administration including reforms in the civil service are a dynamic process that have a 
impact across all government institutions. Thus, they demand political leadership an 
effective horizontal and vertical coordination among all government institutions. 

Furthermore, in addition to the progress measured in terms of fulfilling last years’ 
country report recommendations, the EU in 2015 started to measure the country’s’ level of 
preparedness- readiness to take on membership obligations. Since the data was available 
only from 2015 resulting only in a three-year period, 2019 is also included to have one more 
year of assessment. 
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Figure 2: Level of Preparedness to take on membership obligations. 
(Source: European Commission Country Reports 2015-2019) 


On a scale of one to five, NM in the last years seems to remain in the same level of 
preparedness -moderately prepared. This assessment indicates that the country has 
undergone some changes in public administration, while it does not indicate in what 
particular dimension of PAR they took place. In the below sections, we analyze whether these 
changes pertain to the civil service. 


The 2008-2012 Civil Service Reforms in North Macedonia 


Furthermore, in 2008 Progress Report it was noted, “Objective and merit-based 
criteria are not consistently used in recruitment and promotion” (Progress Report 2008). In 
2009, the key remaining point of concern is the politicized recruitment in the entire system of 
civil service. During that year, a high committee on PAR, chaired by the prime minister to give 
political priority to the reform was established. This committee met every month; however, its 
conclusions were not systematically and effectively implemented. Thus, with the purpose of 
streamlining the discussion on public administration, a Special Group on PAR was established 
under the Stabilization and Association Agreement platform, holding its first meeting in 
September 2010 (Progress Report 2010). Another major problem highlighted in the 2010 
progress report is the high number of temporary posts in the administration. This form of 
employment was not in line with procedures set in the law and does not guarantee merit- 
based recruitment and transparency during the process, as required by the SIGMA principles. 
In addition, there were cases when senior positions were filled with staff under temporary 
contracts. 
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Overall, politicization of the public service remained a critical problem during this 
period and the number of public servants was acknowledged to be rather high, though the 
exact number was not made public by institutions independent of the requirements coming 
from the EU and from the civil society. 

On the other hand, the de-politicization of civil service remained a persistent 
requirement by the European Commission. The only progress highlighted was the adoption 
of the Law on Public Servants and police reform. The assessed progress with the latter was 
related with the entry into force of the Law on Internal Affairs that aimed to ensure 
professionalism and de-politicization of officials in the Ministry of Internal Affairs. As one 
might note, the only progress reported by the Commission was bounded to the adoption of 
two laws, while major problems remained with non-merit based recruitment, temporary 
contracts, ambiguity related to the number of public servants, and performance assessment. 
A new was adopted in 2010, the Law on Public Servants (Official Gazette of the Republic of 
Macedonia 52/2010). The Law redefined the status of employers in the public sector, and as 
such it included all groups of employers coming from public enterprises, fund, regulatory 
bodies, and other. This law also gave competences to the Civil Servants Agency including 
“oreparation of an annual plan on fair representation, reports on disciplinary procedures and 
staff appraisal, training of public servants, and keeping of a public servants registry” (Progress 
Report 2010). Furthermore, the government adopted a public administration strategy with an 
action plan for its implementation (2010-2018). The adoption of the strategy indicated a 
concrete action by the government to proceed with the reforms in public administration in 
general. The Commission reported that the political responsibility for PAR remained with the 
High Committee on Public Administration, led by the Prime Minister (Progress Report 2011). 

During this year, the managerial and operational responsibility was transferred to the 
new Ministry of Information Society and Administrative Agency (MISA), while the CSA was 
transformed into an Administrative Agency (AA) with oversight responsibilities. These 
changes were considered as positive and driving for PAR reforms. In 2011, the Law on civil 
servants was also amended to include new aspects selection and promotion. However, the 
Commission evaluates that various weakness remain in legislation related to recruitment, 
promotion, termination of contract, and appointment of senior manager position within the 
system. On the other hand, the EU required the government of Macedonia to guarantee 
merit-based recruitment of civil servants and senior positions, transparent and apolitical 
principles of appointment through law changes and successful implementation of the laws 
(Progress Report 2011). The recruitment process remained to be tailor made to specific 
candidates and the overall process of recruitment remains prone to undue political influence. 

On the same year, the Enlargement Communication Policy came out (2011-2012). The 
Commission through this Enlargement Communication reiterates that public administration, 
amongst others, remains a key priority under the political criteria in all enlargement countries. 
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Thus, it calls upon enlargement governments to address seriously and efficiently PAR 
related reforms, including the establishment of a professional civil service system. Over the 
years, although the government did commit its rhetoric to rhetoric of change, few real 
changes took place. In 2012, the Commission evaluated the PAR reforms with progress made 
only, similar to previous years. Problems with the eligibility criteria for recruitment remained 
inconsistent in most cases. The number of staff with temporary contracts remained elusive 
and official figures were not made public. In addition, the salary system was not unified, 
while ad-hoc payment allowances continued to be given to public servants without any 
transparent justification (Progress Report 2012). “The system of democracy is gradually 
deteriorating, confusion between politics and administration is rife, and the public 
administration is further becoming de-professionalized. This renders the public administration 
unreliable and unpredictable” (SIGMA Assessment Report 2012). The country was considered 
to be backsliding in administration, rule of law and democracy. Recruitment continued to be 
on the basis of patronage and party affiliation, while discrimination on the basis of religion 
and nationality continued to be cruelest criteria. Albanian community continued to be 
employed to fulfill the criteria deriving from SIOFA, but once in office they were sidelined 
(SIGMA Assessment Report 2012). Despite the fact that the Commission assessed that the 
administration is overstaffed, in 2012 the Government General Secretariat recruited 152 junior 
civil servants. The hiring process was conducted in contradiction with the law on civil servants 
and as such they were ‘tailor-made’ for the selected candidates (SIGMA Assessment Report 
2012). 

Since, the 2008 Council of the European Union decision on a set of principles, 
priorities and conditions to be followed by NM and the pressure put by the EU through the 
publication of progress reports and enlargement strategy, the process tracing analysis depicts 
a similar picture of the civil service throughout a five year period (2008-2012). A similar 
picture of the civil service refers to the consistent problems and challenges present in the NM 
civil service system. The key problems include ‘tailor-made’ job positions for politically 
affiliated people, non-merit based criteria for promotion and recruitment, high number of 
temporary contracts, translation of temporary contracts to permanent position without any 
objective based criteria, lack of data related to the number of public servants. The limited 
progress discussed during this period was related to the adoption of the law on public 
servants and on civil servants, as well as to the reform police through the adoption of the Law 
on Internal Affairs. This given, there was no real transformation that took place during this 
five year period, independent of the pressure and assistance that came from the Union. To 
sum up, it is more rational to interpret this period as an absorption stage. This indicates 
changes in relation to the adoption of legislation, but ineffective implementation remains and 
expected outcome such as merit-based selection is not reached. 
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The 2013-2018 Civil Service Reforms in North Macedonia 


Despite several amendments made to the law on civil servants and the law on public 
servants, legislation continues to be fragmented and does not provide a framework of unity 
in the civil service. The 2010 laws on civil servants and public servants were amended in 2012 
and in 2013; however, similar problems remained (SIGMA Assessment Country Report 2013). 

One of the key remaining problems is that public employee recruitment is subject to 
different legislation and/ or general labor law, in addition to politicized recruitment and lack 
of information in regards to the total number of public employees (Progress Report, 2013). 
Training of civil servants is considered one key aspect of their professional development. The 
current law provided public servants with the right to professional development and training; 
however, the law did not provide any mandatory provision on training of civil servants 
(Davitkovski et al. 2017). In accordance with the Law the professional development of civil 
servants were planned to be financially supported by the state budget and prepared by the 
competent agency while approved by the Agency for Civil Servants. However, in practice the 
Agency did not keep any track record of trainings, and there was no professional 
development plan prepared by the competent institution leading to lack of law 
implementation. 

Furthermore, the Constitutional Court in the Republic of North Macedonia declared 
unconstitutional the classification of staff in two sectors including the health and the 
education one, thus regulation of most of public employees was being based on labor law. In 
particular, 21% of the public employees were regulated by the Law on Civil Service and Public 
Service, while 79% were regulated by specific legislation or the labor law (SIGMA Assessment 
Country Report 2013). This was considered problematic because it led to various unstructured 
positions within the civil service; 13 positions were organized in three levels in civil service, 
while for other public servants hundreds or even thousands of different positions existed but 
were not classified by legislation. This was not in line with the unitary civil service system as 
required by the Commission. The problems with implementation were assessed to be present 
also with the PAR strategy (2010-2015). For instance, one key aspect of civil service system is 
the performance appraisal through which one could make a decision in regards to 
promotion, demotion or training needs. However, this aspect has proven to be meaningless 
and formal leading to 97% of employees being assessed as top performers (SIGMA Baseline 
Measurement Report 2015). A solution to all these problems was considered the 
establishment of a new legislative framework. Thus, during 2013 the government started to 
work on a new civil service legal framework by replacing the old framework. The 
establishment of such a framework was expected to increase the accountability and 
transparency and to promote principles of merit-based recruitment. As one might observe, it 
seemed that the failure to Europeanize the civil service led to a new legal framework, but not 
to specific attempts to tackle concrete problems with the old law implementation. This to an 


Oo 2 


Journal of Liberty and International Affairs | Vol. 5, No. 3, 2020 | eISSN 1857-9760 


Published online by the Institute for Research and European Studies at www.e-/lia.com 

extent can indicate a ‘fake political will’ to establish a professional civil service, since the 
adoption of a new legal framework does not guarantee successful implementation, but it 
rather delays the entire process. Since the reforms in civil service have high political costs, it is 
in the interest of the governments who fake the reforms to prolong them in any possible 
manner. A simple analysis depicts that the NM public employment legislation has been under 
intense debate and subject to numerous amendments since its parliamentary adoption in 
2000. More precisely, during a 14year period, the civil service law has been subject to 26 
amendments while undermining the stability of the legal environment (SIGMA Baseline 
Measurement Report 2015). As explained above, the solution to the problems with the civil 
service was considered the establishment of a new legal framework; thus, the main 
development in 2014 include the approval of the Law on Public Service Employees (LPSE) and 
the Law on Administrative Servants (LAS) (Official Gazette no.27). Both laws entered into 
force one year after, in 2015, as other by-law necessary for the implementation were adopted 
in the meantime during this one-year period. The LPSE includes four groups of public 
employees as follows 

1. Administrative servants; 

2. Officials with special powers; 

3. Public service providers; 

4. Auxiliary and technical staff. 


The LAS, includes administrative servants, made up of civil servants (previously 
covered by the CSL) and public servants. These laws were assessed by the Commission as a 
step forward in building “a unified, transparent and accountable public administration, by 
introducing common principles to be respected by all state employees and by creating a 
common regulatory framework" (Progress Report 2014). The new legal framework aimed at 
increasing transparency also required the publication of data related to the number of public 
employees at all levels of the administration. 

Furthermore, the rampant method of changing and amending civil service legislation 
was followed even after the enforcement of the new legislation. The new LAS was amended 
twice in the year of enforcement, 2015, and another two times during 2016, and once in the 
beginning of 2018 (Law Amending LAS 2015, 2016, and 2018) .The new LPSE was amended 
once in the year of its approval, twice during 2016, and once at the end of 2018 (Law 
Amending LPSE, 2014, 2016, and 2018). The Law on Transformation of Temporary Positions 
into Permanent Contracts was also adopted during 2015; however, the Commission 
recommended that this law is reviewed and suspended to meet the principle of merit 
(Progress Report 2015). This is also one of the priorities listed in the Urgent Reform Priorities 
(URP) by the Commission. During 2015 the Commission drafted a list of URP to address 
systematic weaknesses in the field of rule of law, public administration, freedom of expression 
and electoral reform. These reform priorities were in line with the Recommendations of the 
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Senior Experts’ Group on systemic Rule of Law issues and do not exclude any of the 
recommendations made public in the Commission and SIGMA reports (URP 2015 and 
Recommendation of the Senior Expert Group 2015). The URP on urgent basis required the 
government to implement rigorously the new legal framework on public employees, to fully 
respect the principle of merit in the recruitment process, and to provide reliable data in 
regards to the total number of public employees broken down by sectors. Although, the new 
legal framework accompanied with its bylaws was adopted, limited progress was achieved 
toward establishing an independent, impartial and professional civil service. The Commission 
evaluated that there was lack of commitment to implement last year’s recommendations 
related to the human resources which included the employment of the merit criterion in 
transforming temporary contracts to permanent contracts, de-politicization of the 
administration in the context of recruitment, amongst others. Temporary contracts continued 
to be transformed into permanent contracts without open competition in contrary to what 
was required by the EU in its yearly report and in the URP. No data was still made available 
in relation to the number of temporary contracts, though a first report was published in 
regards to the total number of employees in the public sector (Progress Report 2016). This 
indicates that the government was only able to absorb the legislative framework, but not to 
transform the system by successfully implementing the framework it adopted. In addition, 
there continues to be lack of a unitary system of payment across the administration, leading 
to inconsistent levels of payment. 

Overall, these delays in implementation of the new legal framework and lack of 
implementation of the last year’s report compromise the declarations of commitment to 
reform by the political elite. In December 2016, NM holds early parliamentary elections; 
however, it took the country few months until the coalition was formed to vote on the new 
government (IFES 2016). An anticipated change of regime took place in May 2017, and it was 
considered that a new reform-oriented government took place. Among other major political 
issues in the waiting line to be solved like the 27 year old name dispute with Greece, de- 
politicization of the administration was also one of the policy reforms that needed urgent 
intervention by the new government. 

One of the key and first decisions taken by the government related to the 
administration was the dismissal of all public board members and top managers in 85 public 
institutions on the basis of power misuse and mismanagement of public finance (Country 
Report 2018). It was also assessed that the LAS led to some changes in merit-based 
recruitment and promotion procedures. These changes could have accounted for the best 
assessment made in the last 10-year period by the Commission (as shown in Figure 1). 
However, the overall picture in the civil service remains blurred and accompanied with many 
problems. After a 10-year period (2008-2018), according to the EU assessment conducted, 
major problems within the civil service remain as follows: 
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e Professional development of public servants is limited to classroom type of training. 

e A centralized database of the training offered by various institutions is not yet 
established. 

e The amended legislation on appraisals does not impose any requirements on the 

minimal percentages of staff that will be awarded for excellent appraisals or penalized 

for poor appraisals. 

tegrity in the public service is sufficiently regulated, but there is no data available on 

how integrity mechanisms are implemented in practice. 

e The remuneration system across the public sector remained non-uniform, leading to 

inconsistent levels of pay and reduced mobility. 

e The criteria for appointment of senior management positions are not clearly 

regulated. 

e There is a long-standing situation where a large number of state employees is paid 

without showing up for work (Country Report 2018). 

To an endnote, the above-mentioned substantial problems do not depict any sign of 
transformation in the civil service. On the contrary, challenges identified reflect systematic 
problems with civil service core values like impartiality, integrity, transparency, and 
impartiality. 


23 


CONCLUSION 


The analysis reveals that the real reforms were postponed due to high political costs 
for the ruling elites and they were delayed due to the high adaptation costs for the 
government. The civil service in NM remained in the absorption phase while adopting various 
egislative frameworks that were both arduous and onerous. Thus, these reform processes did 
only fake the real reform by doing the talk of the reform, while the real transformation, which 
in practice equals successful implementation of the reform and tangible results lacks. 
Tangible results refer to a system of civil service with high values of integrity and 
independency and where the principle of merit is the basis of the system. Thus, in conclusion, 
there seems to be enough evidence to accept the higher the political costs of adopting good 
governance principles and regulations the lower the possibility of adopting these regulations 
and the lower the adaptation costs the higher the possibility of adopting EU policies on good 
governance. Some of the challenges identified, reflect systematic problems with civil service 
core values like impartiality, integrity, transparency, and impartiality. During this 10-year 
period, these problems were accompanied with an insecure legal environment due to the 
rampant practice of law amendment and change. These frequent legislative fluctuations have 
undermined the importance of changes in the system. Although, the adoption of the legal 
framework and its bylaws, indicates that the civil service system has not remained in a status- 


quo stage. ay 
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order to ensure gender justice. Parents and religious leaders should adhere to the principles of gender equality for 
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INTRODUCTION 


Globally, both genders possess equal intellectual and physical predispositions (Ishaku 
and Ali, 2018). However, state and its other establishments are man’s establishment for the 
survival of both genders beside any other creatures by providing the conducive environment 
for each living being to pursue their goals and ambitions in a peaceful and more prepared 
means (Ishaku and Ali, 2018). They all noted that both genders are being controlled by 
custom and tradition, rules and regulations, physical strength, economic prowess, level of 
education, among other factors. Competing for the inadequate resources in the society is a 
common feature at both intra- and inter- gender equation levels. This leads to gender 
division and marginalization among both genders. A study by Irene Khan (2013) observed 
that by empowering women to claim their rights, women are better equipped to bring about 
change in their communities. She further added that when such projects are pursued in 
conjunction with legal and institutional reforms, we will finally make progress in making 
women's rights a lived reality. 

The law is an essential tool for advancing women's rights and gender equality. When 
a society is governed by the rule of law, with an accessible and just legal system, women can 
thrive, contribute to the system and improve it for future generations(Ban Ki-Moon, 
2011).Mores, UN News (2019) reported that gender based violence is a major obstacle to 
gender justice. However, gender justice and the law closely clarify their several forms, such as 
sexual, psychological, physical and economic violence, assessing laws and policies that affect 
gender equality and protection against gender-based violence. For instance, the punishment 
for committing offences such as murder, wounding and beating women differs from one 
nation to another. Gender justice and civilization are contradictory issues among the national 
and international scholars across the globe. The issue of gender equality, gender justice or 
civilization is drawing the attention of scholars at all levels. 
Some scholars see it as justice while others see it as civilization. It depends on their 
perception and understanding. However, this issue of gender justice is confusing to many 
scholars. In line with the above argument, it is observed that Nigerian Trade Union approved 
policy on gender justice at its 8th Delegates Conference, the highest policy-making organ of 
the labor force, in February 2003. This is to ensure gender justice among both genders in the 
nation (NTU 2007). More so, a study by Badran (2001) noted that Islam stressed not only on 
gender parity but gender justice (Badran 2001). The central argument here is on Gender 
justice and civilization, which has drawn the attention of many gender scholars because of 
the wide vacuum among the genders in the society. This is especially in power allocation at 
national and international level, precisely in the African region where most of them are 
patriarchal in outlook that gave much power to men over women. Given this, the study 
examined women and gender equality: justice or civilization. 
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THE PURPOSE OF THE STUDY 


The main objective of this paper is to investigate women and gender equality: justice 
or civilization, while the specific objectives are to: 
1. Examine women and gender equality as justice 
2. Clarify women and gender equality as civilization. 


THE ISLAMIC FEMINIST AND LIBERAL FEMINIST THEORIES 


lo support the above argument, Islamic Feminist theory postulated that the 
combination of Islam and women's movement has been supported the feminist treatise and 
exercise voiced in an Islamic standard; he observed that in 2000 Islamic feminists crushed 
their opinions in Islam and its traditions to seek the complete gender equality in the individual 
and public domain. This is because the beliefs of the Muslims Feminist theory is not on 
gender equity alone but gender justices (Badran 2001). Muslims Feminist theory emphasized 
not only on gender equity but gender justice in the society, this means all genders need to 
be treated not only equally but justly (Badran, 2001). The Liberal Feminist theory postulated 
that men and women are born equal and deserve equal treatment. It then added that no 
society would succeed if half of its resources are not properly utilized (Sha 2007). 


CONCEPTUALIZATION OF GENDER JUSTICE AND CIVILIZATION 


Gender justice means different things to different people. According to the Secretary 
to the United Nations, Ban Ki-moon, gender justice refers to ending the disparities between 
both genders that are made and reproduced in the family as well as the community, the 
public places, and the state. Gender justice needs that conventional establishments from 
justice to economic policymaking are held responsible for embarking upon the gender 
discrimination and injustice that deprived and make several women poor and excluded from 
policy and decision making process at the national and internation orgainization, especially in 
the African and Asian regions which are patraichal in nature (Ban Ki-moon 2010). 

Basically, gender justice is connected to human development. Gender justice entails 
ending and rectifying existing disparities between both genders, according to a high-level 
United Nations forum on the situation in the Arab States (UN News 2019). However, it further 
reported that gender justice is accomplished when men and women enjoy equal rights, 
opportunities, and freedom such as access to justice and to economic social benefits. Again 
the study found that sustainable development and developmental goals cannot be 
accomplished without sustainable gender equality in law and practice. The term ‘gender 
equity’ is often used interchangeably with ‘gender equality’. There is a clear difference drawn 
between the two concepts. These concepts are imitating contrary understandings of gender 
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differences and of the suitable plans to differences. Gender equality means women having 
equal opportunities in life as men; this includes the capacity to take part in public activities 
such as policy and decision making (Reeves and Baden 2000). 


GENDER EQUALITY IN NIGERIA 


The 1999 Constitution of Nigeria prohibits discrimination on the grounds of sex. While 
gender hasn't still been adopted in the Nigerian legislature, customary and religious laws 
continue to restrict women's rights. Nigeria being a federal republic has each state having the 
authority to draft its own legislation. The combination of the federation and a tripartite 
system of civil, customary and religious laws make it very difficult to harmonies legislation and 
remove gender discriminatory measures (Agbalajobi 2010). Moreover, certain states in the 
North follow Islamic Sharia law, which reinforces customs that are unfavorable to women. In 
this case, women are being denied gender justice in the name of religion and culture but 
gave much power to men over women (Ali, Zakuan and Mohammad 2018). The government 
has established a committee on the reform of discriminatory laws against women, which has 
drafted a decree for the abolition of all forms of discrimination against women. The decree is 
under review at the National Assembly (Adamolekun 2018). 

Gender imbalance is not simply a problem associated with Nigeria alone. It is a 
phenomenon that affects all societies across the globe and it is found in all facets of our daily 
activities, with women more prone to poverty, maternal mortality, unemployment, illiteracy 
(Adeyemi and Akpotu 2004). 


GENDER JUSTICE AND THE MILLENNIUM DEVELOPMENT GOALS 


To achieve the Millennium Development Goals (MDG) in national and international 
levels it requires gender justice, meaning to incorporate both genders in all spheres of lives, 
such as education, politics, public and private sectors, health care delivery, empowerment 
programs, skills acquisition programs. This is to remove them from the shackle of poverty and 
to make them independent so as to contribute to the national economic development. 
According to UN News (2019) gender justice rallies on accountability and gender parity. This 
finding is in line with the assertion of Liberal Feminist, which stressed that both genders 
deserved equal treatment. The theory believes that no society can develop if half of its 
resources are underutilized (women) (Sha 2007). In line with the above explanation, Ban ki- 
moon explained that: 

Social political and economic equality for women is integral to the 
achievement of all Millennium Development Goals. Until women and girls are 
liberated from poverty and injustice, all our goals, peace, security, sustainable 
development, stand in jeopardy (Ban Ki-moon 2010). 
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According to Reeves and Baden (2000) liberal feminist idea centered on gender 
equality and gender justice that helps in removing gender discrimination in opportunities for 
women and allows them to attain equal status like the men counterparts. They further added 
that progress in women’s position is measured against a male custom. 


SOCIAL JUSTICE 


Gender justice and equity is a right for all as the results of development. This can be 
attained through social transformation. A study by Reeves and Baden (2000) noted that the 
impression of ‘social justice’ as the outcome of struggles against social differences indicates 
change towards a ‘free and fair’ society. This necessitates the plans to restore gender justices, 
minimize violation of human rights or persistent economic and social equalities among men 
and women. 


MODERNIZATION AND GENDER JUSTICE 


Gender justice and modernization are the agents of social and cultural changes in 
society. Modernization through advanced educational levels helps in changing gender roles. 
According to Hussain, Ahmad, Manzoor and Hameed (2015) modernization in the 
developing period influences women's education and aggregate their responsibilities in 
society. However, they further observed that today women are more powerful than men, and 
are enjoying more freedom than ever; women have full freedom to take part in any 
movement and also in elections. In the most developed nations, it is understood that the 
highest management positions are manned by women because of gender equality and 
justice. They understood that today, internal violence is also lessening because of gender 
equality and justice (Hussain et al. 2015). 

A study by Inglehart (2003) established that development leads to social and cultural 
change towards their individual. Similarly, Hussain et al. (2015) explains that modernization 
would bring changes in gender responsibility and lead to a better change in the women 
involvement in professional activities and by extension into various elected political positions 
in their constituency. They then proved that gender equality, modernization and gender 
justice help in minimizing crises and enhance human and national development. 


GENDER JUSTICE AND WOMEN EDUCATION 


To ensure gender justice in every society, UNIFEM (2010) noted that there are needs 
for equal access to women education. In line with this, the study observed that there are 
needs for strong attention on girls’ equal access to education at all levels of education. This is 
to maintain development on all of the MDGs, including gender equality and women’s 
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empowerment. However, it is understood that there is evidence showing that girls’ education 
prevents the intergenerational transmission of poverty and enhances progress on other 
MDGs. These include a reduction in maternal and child mortality and equal access to decent 
workforce. Education helps women to live peacefully with their spouses. It also helps them in 
planning their lives by producing a number of children that they can afford to take good care 
of. The study further disclosed that educated women have fewer children, later and are more 
likely to send children to school and sponsor them successfully (Rihani 2006). In information 
retrieved from world health organization, it is observed that gender justice is related to 
women equal access to educational attainment. This would help in reducing mothers and 
infant mortality rate, with a particularly marked effect for women with only secondary 
education background (WHO 2008). In view of this Rihani (2006) observed that: 
Secondary education enables the achievement of other rights by empowering 
girls to benefit from social and economic development. Studies have found 
that women with above average years of education earn wages that are 10 to 
20 percent higher. 


To justify the above, he disclosed that secondary school education is the key. In a 
related development, a study conducted on women in Pakistan found that women's 
workforce membership only increases after 10 years or more of schooling, confronting 
hunger, attaining universal education, reducing maternal and child mortality rate (UNIFEM 
2010). However, gender justice through equal access to women education helps in reducing 
the mortality rate of both mothers and the infants. It also assists in promoting universal 
access to reproductive health, by extension stopping the wide spread of sexually transmitted 
diseases such as HIV, Gonorrhea, syphilis among others. These services are crucial to enable 
citizens to secure their basic human rights. Services can play an important part in achieving 
gender justice if they are responsive and accountable to women, and provide equal access 
and outcomes (UNIFEM 2010). 


ENSURING GENDER JUSTICE ON LAND AND JOBS OPPORTUNITIES 


Gender justice is not a civilization but rather equity and fairness among genders 
because it assists women to have control over land and resources, including chances for a 
decent job and the acquisition of economic power as well economic assets. All these are 
indispensable elements for gender justice. They enable women to profit and prosper from 
their productiveness, for their personnel and their families’ well-being (Kabeer 2008; 
Pandaand Agarwal 2005). 
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WOMEN EMPOWERMENT AND GENDER JUSTICE 


To ensure gender justice, women empowerment has become necessary at all levels. 
However, women empowerment and improvement of their living standard is very much 
significant. In addition, empowering women is very essential because it helps in nation 
building. Women involvement and enterprise is essential in productive and reproductive life, 
including shared responsibilities for the care and nurturing of children and maintenance of 
the family (UNFPA 1994). 

A report from UNFPA (1994) disclosed that for gender justice to persist women must 
have equal access to employment opportunities and control over land. These are central in 
accomplishing the MDGs because they help to reduce poverty and increase food security. In 
addition, access to these resources also has other essential benefits for women: it is noted 
that where women have control over land and other material resources, they gain greater 
livelihood security and access to other resources, including credit and other financial 
supports, and products; such as loans, seeds and extension services. However, it is 
understood that where they earn their own income, women have more say in domestic 
decision making and may be less exposed to domestic violence (Kabeer 2008; Panda Agarwal 
2005). 

In discussing women empowerment and gender justice, the study found in a report 
from UNICEF that gender equality “means that women and men, and girls and boys, enjoy 
the same rights, resources, opportunities, and protections” (Allanana 2013), this is to maintain 
equal gender justice. But it does not require that girls and boys, or women and men, be the 
same, or that they are treated exactly alike (Allanana 2013; Miranda 2005). To justify the 
above submission, Jane Parpart (1986) disclosed that gender equality refers to the state of 
equal access to resources and opportunities regardless of gender, including economic 
participation and decision-making; and the state of valuing different behaviors, aspirations 
and needs equally, regardless of gender (Parpart 1986). Shakers maintained the same pattern 
of gender-balanced leadership for more than 200 years. They also promoted equality by 
working together with other women's rights advocates (Allanana 2013; Parsitau 2011). To 
maintain gender justice in all spheres of lives, this is for the mere fact that gender equality is 
not a civilization but rather a justice to both men and women. 


ACCESS TO LAND AND MATERIAL RESOURCE 


Over the years gender equality is one of the major issues women and gender 
scholars are clamoring for because they believe it is their right to have equal access to land 
and other social services and related activities. This is to ensure gender justice among both 
genders in society. The Convention on the Elimination of All Forms of Discrimination against 
Women (CEDAW), adopted in 1979 by the UN General Assembly, is often described as an 
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international bill of rights for women. Consisting of a preamble and 30 articles, it defines what 
constitutes discrimination against women and sets up an agenda for national action to end 
such discrimination in order to sustain gender justice at national and international levels 
(United Nations 2009). For instance, out of the 112 nations scored in the 2012 Organization 
for Economic Cooperation and Development (OECD) Social Institutions and Gender Index, 86 
were found to have unfair laws or practices in relation to property and inheritance (OECD 
Development Centre 2012; Khan 2013). The study showed that on average, women hold only 
15 percent of land titles in countries where data is available 

However, despite the guarantees in CEDAW, in many countries women lack influence 
over the land and other social economic activities that would help in enhancing national 
development. As a result of this, most of them rely on their parents, spouses and close 
associates to earn a living. 

It is observed that even in countries where legislation guarantees women's land rights, 
implementation remains a major threat. For instance, in Madagascar, women’s land rights are 
stipulated in a Constitution and the civil code. In addition to the fact that 83 percent of 
employed women are engaged in agriculture, they owned just 15 percent of small land, 
unlike their male counterparts that owned most of the land for their personnel and economic 
gain(Goldstein and Udry 2005). 

They then noted that most women lack control or influence over land and this have 
knock-on effects on access to other resources. It is observed that without holding land as 
collateral, women often cannot access bank loans and other financial services, such as 
insurance and savings accounts, which enable them to accumulate assets and mitigate 
poverty. Insecure land tenure also contributes to environmental degradation, since women 
farmers, fearful of losing their land, leave it fallow for less time than men at significant cost to 
long-term productivity. To guarantee gender equity, women are supposed to have equal 
access to land (Goldstein and Udry 2005). These findings are measured by Liberal Feminist 
and Muslims Feminist theories. This is because the theory emphasized not only on gender 
equity but gender justice in the society. This means all genders need to be treated not only 
equally but justly (Badran 2001; Sha 2007) 

Women discrimination is a blight that holds back progress towards social justice in 
developed and developing countries alike. The MDGs are interdependent and every one 
depends on making progress on gender equality to maintain gender justice among all 
genders. Scaling up investment and action on the gender equality dimensions of all the goals 
has the dual advantage of addressing widespread inequality and accelerating progress. 
Overall this is in line with the postulation of Liberal Feminist and Islamic? Feminist theories, 
which stressed on not only gender equity but gender justice. These theories believe that 
gender equality is justice, not civilization because both men and women are born equal in all 
societies. 
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Every society has its owned culture, and it differs from one society to another, but no 
any culture that is naturally formed favor the interest of some group of people to the 
detriment of the others. A study by Goldstein and Udry (2005) disclosed that gender equality 
is justice, not civilization because both genders are born equal as measured from the Liberal 
Feminist theory. In addition to this, Muslims Feminist theory emphasised not only on gender 
equality but gender justice amont men and women. 

Similarly, Maluleke (2012) observed that traditional cultural practices replicate the 
beliefs and values of many people in given communities they live at its transfer from one 
generation to the other. However, some of these cultural practices are harmful to women 
because of the gender bias that gave much power to men over women. These harmful 
traditional practices include early and forced marriages (Ukuthwala as practiced currently), 
virginity testing, widow's rituals (Maluleke 2012). 

Despite their harmful nature and their violation of national and international human 
rights laws, such practices persist because they are not interrogated or confronted and 
consequently take on an aura of ethics in the eyes of those performing them (Maluleke 2012). 

Traditionally, there exists a belief of 'strong women'. Despite being factual, it has its 
roots in reality, as women enjoyed certain liberties and had cultural and religious authority 
during the commonwealth period that remained on throughout the ages because of the 
gender justice (Magnea Marisnosdottir 2017). 

Nevertheless, there was a wide vacuum between the liberal, rights-based law 
development and predominant cultural norms and societal reality, which kept men in their 
place of power enjoying their ‘first-mover advantage’ and continued to hold women back. 
This situation continued until a critical mass of educated women entered the strong hold 
surrounding the fortresses of knowledge, the academia, and feminism became a mass 
movement in the 1960s and 1970s, uniting women in their struggle for equal rights, gender 
justice and power and resources allocation (Magnea Marisnosdottir 2017). 

In the last two periods, it is understood that globalization has had a huge impact on 
the lives of women, especially in developing countries. Globalization refers to a multifaceted 
political, cultural, economic, and geographic process in which the mobility of capital, 
organizations, ideas, discourses, and peoples has taken a global or transnational form._The 
global economic institutions are seen to be privileging western culture and political norms, 
and present them as models of the rest of the world, while disregarding and relegating 
women's indigenous engagements in the Global South. Moreover, modern feminist's 
theorists struggle that neo-liberalism orders on economic growth, efficiency, and profit 
making over other values such as the promotion of economic justice and enhancing 
democracy and good governance through gender equality to ensure gender justice 
(Cheludo Butale 2015). For instance, In the United States today, men and women enjoy 
almost equal social standing so as to sustain gender justice. It is also noted that women in the 
United State vote and be voted for, own businesses of their choice, hold political office and 
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have a full spectrum of rights like the men counterparts. Laws are in place protecting them 
from sexual assault and physical abuse because of gender justice(Violet K. Dixon, 2011). He 
then added that the United States is one of the nations established on women equality and 
freedom; women have had the opportunity to rise beyond their limited rights to demand and 
establish change for themselves. 


GENDER JUSTICE AND WOMEN IN POLICY AND DECISION-MAKING 


Gender justice depends on women's capacity to take part in and influence decision- 
making, whether in the family, the community or at the state, national, regional and 
international levels. To maintain gender justice, CEDAW specifies that women should be 
represented in political and public life on equal terms with men counterparts. 

This is for the fact that gender justice helps in improving national and state economy. 
In addition, a report from UNIFEM (2010) noted that the presence of women in leadership 
increases the probability that their experiences are represented in policy, decision-making 
and encourages girls to aspire to such roles. 


FINDINGS 


Nevertheless, gender justice and the law closely elucidate its numerous forms, such as 
sexual, physical, psychological, and economic violence among others. Gender justice 
depends on women capacity in influencing policy and decision making process. The study 
noted that globalization has had an enormous impact on the lives of women, in ensuring 
gender justice, especially in developing countries. It is noted that some of the cultural factors 
and cultural practices are destructive in maintaining gender justice to women because of the 
gender unfairness that gave much power to male counterpart over women. 

The study established that women subjugation to domestic chores is a blight that 
holds back progress towards social justice in developed and developing countries. It is further 
noted that most women lack influence on land and this has knock-on effects on access to 
other assets. It is perceived that without holding land as security, women often cannot access 
bank loans and other monetary facilities, such as insurance and savings accounts. The study 
noticed that empowering women is part and parcel of women gender justice. Moreover, 
empowering women is very essential because it helps in achieving viable social and economic 
development. 
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RECOMMENDATIONS 


The study recommends that for gender justice to prevail women are to be given equal 


access to education like their men counterparts. Women are supposed to have equal right on 
land and other resources. This is for the mere fact that women too have a vital role to play at 
family, community, state national and international levels: 


d 


Culture and traditions should not be considered in power and resource allocation 
among both genders. 

Patriarchal inclinations should be adjusted in line with the principles of gender 
equality. This is to minimize gender differences and ensure gender justice. 

Women should not be restricted to domestic responsibilities. This is because women 
too have an essential role to play in society. 


To maintain gender justice, the paper recommends that women should have equal 


access to any kind of soft loan and other related services like the men counterparts: 


Government and gender stakeholders should adhere and adopt the principles of 
CEDAW. This is to accomplished gender equality that would lead to gender justice. 
The paper, in addition, recommended that both private and public organization 
should adhere to the principles of gender equality to ensure gender justice for the 
development of the national economy. 

Religious leaders and parents should preach on the importance of gender equality 
and gender justice in the society. This would help in enhancing national unity as well 
as the national economy. 

The study recommends for a penalty for any gender crime to minimize the rate of 
gender based violence in society. 

The study suggests for an alternative strategy to strengthen efforts to improve 
women’s access to justice and to integrate legal empowerment components into 
broader law reform projects aimed at providing women with quality justice. 


(cc) s | a 


65 


Journal of Liberty and International Affairs | Vol. 5, No. 3, 2020 | eISSN 1857-9760 


Published online by the Institute for Research and European Studies at www.e-jlia.com 


CONCLUSION 


The study concludes that gender equality is justice, not civilization; this is because 
both men and women are born equal as measured from the Liberal Feminist and Muslims 
Feminist perspectives. Therefore, men and women deserve equal treatment as human 
beings, especially in terms of empowerment, employment, and other social related activities. 
This is because women are believed to play an important role in every society if given the 
opportunity. The paper, furthermore, concludes no society can develop socially, politically, 
economically and educationally if half of its human resources are neglected (women). Many 
developing nations have succeeded in maintaining gender equality for justice reasons, not 
civilization. ay 
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Abstract: The issue of the military order is a very complex one. When giving or executing an order, one should 
always take into account the necessity to make choices. The decisions taken may in the future imply criminal 
liability as a consequence of the order that is contrary to legal norms, or executing it. The purpose of the article is 
to present the problem of giving an order from the perspective of the crimes committed in the former Yugoslavia, 
with a detailed account of the R. Krstics case. The author tried to answer the questions: What is the scope of the 
commander's liability? Is he liable only for the orders he has given? Does this liability extend to the behavior of his 
subordinates as well? In the presented article an analysis of selected court cases important from the point of view 
of the problem of giving an order was carried out. For this purpose, the regulations of International Military 
Tribunal at Nuremberg were analyzed. Subsequently, an analysis of selected court cases being investigated under 
the jurisdiction of the International Criminal Tribunal for the Former Yugoslavia. In conclusion are indicated the 
regulations of International Criminal Tribunal for Rwanda and the regulations of the Rome Statute of the 
International Criminal Court. 
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EVOLUTION OF THE LIABILITY FOR ISSUANCE AND EXECUTION OF AN ORDER 


The Hague Conventions were among the first formal statements of the laws of war 
and war crimes in the body of secular international law. The problem of a military order is a 
complex matter. This term has been given many definitions. The idea is first seen in IHL/Laws 
of war in the Hague Conventions of 1899 (Convention (Il) with Respect to the Laws and 
Customs of War on Land and its annex: Regulations concerning the Laws and Customs of 
War on Land. The Hague, 29 July 1899) and 1907 (Convention (IV) respecting the Laws and 
Customs of War on Land and its annex: Regulations concerning the Laws and Customs of 
War on Land. The Hague, 18 October 1907), which took the idea from US Army General 
Order 100. The Hague Conventions of 1899 and 1907 were the first multilateral treaties that 
addressed the conduct of warfare and were largely based on the Lieber Code, which was 
signed and issued by US President Abraham Lincoln to the Union Forces of the United States 
on 24 April 1863, during the American Civil War. 

Ziewinski (1986) describes an order as an absolute and direct influence of one person 
on other person's will and is targeted at inducing a certain behavior of such a person. 
According to NATO Terms and Definitions Dictionary (2005), however, an order is a “will of a 
commander express to cause specific actions” (p. 90). Czerwinski (2015) on the other hand, 
emphasizes that an order is an instrument for the action of a specific social group, which is 
mutually subordinate and hierarchical. 

In the past implementation of justice proceeded through criminal law was a domain of 
a given country (Zarna 2011). Over time this point of view started to change. Repeated efforts 
aimed at holding the culprits liable of the most serious crimes committed during different 
kinds of conflicts resulted in failure, and the criminals remained unpunished. The situation 
changed after the end of Second World War. The scale of committed crimes exceeded the 
wildest expectations and forced the international community to undertake decisive action. 


The Rule of Absolute Obedience 


The turning point was the establishment of the International Military Court at 
Nuremberg (IMT or Nuremberg Court) (Agreement for the prosecution and punishment of 
the major war criminals of the European Axis 1945), which drew the attention to the issue of 
individual liability for the committed crimes. For the first time in history, it was concluded that 
the liability shall be on the persons acting on behalf of a country. At that time the issue of 
military liability was immensely topical. Criminal activities in the context of a military order 
related mainly to the issue connected with violating the standards of military law, cultural 
goods or rules of warfare (Ziewiński 1986). Until the issuance of the Nuremberg ruling on the 
basis of international criminal law there was a lack of legislation which would unambiguously 
resolve the question of liability of the person executing an order. In the presented theories, 
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however, an emphasis was always put on the liability of the commander. The major criminals 
of the Nazi regime have tried to use the institution of an order to justify the crimes that they 
have committed. Such tactic was dictated by a universally accepted theory of absolute 
obedience, also known as the theory of blind bayonets. This rule assumes the primacy of 
military service over any other goods, creating the assumption that an order given by the 
superior cannot contradict the law. A soldier is entirely subordinated to the military discipline. 
Ziewinski (1986) rightly highlights, that this rule “estranges (...) the army from the society in 
the name of the so-called ‘higher purposes’ which is supposed to be an abstract (...) the idea 
of iron discipline” (p. 78). Absolute subordination to the commander's orders does not allow 
e possibility of analysis of the validity or legality of the content of the issued order by a 
subordinate, to which it is addressed (Smolarek 2013). A consequence of applying this rule is 
the immunity of the order's recipient in regards to breach of legal standards which are a 
result of executing an order or presumption, that a superior cannot issue an order 
contradicting the law (Karska and Karski 2013; Smolarek 2013). The liability for the content of 
an order and the resulting outcomes, on the basis of this standard, is put on the person who 
issued such order. Consequently, the action of the order's recipient is regarded as in 
accordance with the law. 


+ 
=F 


The Principle of Moderation 


Over time and under the influence of ‘Nuremberg events’ completely new concept 
was laid down, which put on the order's recipient a necessity to analyze each and every order 
received for its compliance with the law. The starting point was a presumption, that a soldier 
is a thinking being, which means that he has not only the right but also the duty to analyze 
the content of an order from the point of view of its legality. This rule exempts the soldier 
from the obligation of subordination to an unlawful order. If the order's recipient decides to 
execute it, she/he will bear the full criminal liability for the consequences of its execution 
(Smolarek 2013). This rule may manifest itself in two forms: extreme and moderate. In 
accordance with the theory of unlimited liability (extreme), the order's recipient has the duty 
to follow only those orders which comply with the law and do not conflict with the law 
standards. It is important to note, however, that in its extreme form the rule has no use in the 
army and does not exist in such form anywhere in the world. A soldier cannot wonder every 
single time whether the issued order is in the line with law, as it distorts the essence of 
military duty. According to the moderate form of this rule, the general binding force of an 
unlawful order is important, with the exception that in some cases an order is not binding 
and its execution implies criminal liability of the order's performer (Ziewinski 1986). 

Based on this concept, the border point of obedience to the orders is awareness of 
the person who performs the order of its legality or illegality. 
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From the viewpoint of the problem of an order, it is important to take notice of the 

basic canons, which constitute the foundation of the international liability of private persons, 
which include: 

1. The rule of individual liability for the crimes committed in international conflicts. 

2. The liability of the commanders and superiors. 

3. Special liability of the military commanders for the actions of their subordinates. 


COMMANDER'S LIABILITY IN THE INTERNATIONAL MILITARY TRIBUNAL STATUTE 


The issue of the commander's liability, in principle, does not arouse any doubts but 
can be considered from various points of view depending on the way the legislation of 
individual countries was formulated. This issue, therefore, considering from the perspective of 
an: instigator, indirect perpetrator or direct perpetrator (Cyprian and Sawicki 1948). The 
necessity for a stricter liability of a commander is underlined by the overriding nature of their 
duty and the requirement for undertaking conscious and thoughtful decisions. Thus the 
Nuremberg Court set new directions for commander's liability, which should be analyzed 
from two sides. 

Firstly, the commander may be directly liable for issuing unlawful orders, and 
secondly, his liability may be of indirect nature, related to the behavior of the subordinates in 
the event of absence of proper control over their actions. Cyprian and Sawicki (1948) had 
already wondered whether “not giving by the superior proper orders, to the issuance of 
which on the basis of the international law provisions he was obliged, unless due to that war 
crimes were committed, constitutes by itself an international law offence?” (p. 362). As a 
consequence, they determined that the commander bears responsibility, if he did not issue 
such orders and for the omission of such duty should be punished by military courts (Cyprian 
and Sawicki 1948). The Article VI of the IMT Statute unambiguously stated: “Leaders, 
organizers, instigators and partners, taking part in laying out of or in the execution of a joint 
plan or plot aimed at committing of one (...) crime, shall be liable for all actions committed by 
anyone with regard to the execution of such plan” (Agreement for the prosecution and 
punishment of the major war criminals of the European Axis 1945). Such interpretation is in 
force till the present day. The canons of liability set out by the Nuremberg Court have 
penetrated into the internal systems of individual countries and are reflected in their internal 
legal orders, as well as in numerous international conventions. 
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COMMANDER'S LIABILITY IN THE STATUTE OF INTERNATIONAL CRIMINAL TRIBUNAL FOR 
THE FORMER YUGOSLAVIA 


After the experiences of Second World War, it seemed as the international community 
is able to draw conclusions and deal with future conflicts in accordance with the rules of 
humanitarian law. The future has shown, however, that the world did not learn anything from 
this lesson. The end of 20th century abounded in bloody conflicts, in which newly arose the 
discussion related to the liability of the superiors. 

Problematic aspects of an order have become extremely topical issue in relation to the 
cases judged by International Criminal Tribunal for the former Yugoslavia (ICTY). Creation of 
this institution was a consequence of tragic events, which in the late 1990s took place in the 
Balkans and lead to the break-up of the Socialist Federal Republic of Yugoslavia and to mass 
human rights violations in the region. The reasons for such situation were internal conflicts 
arising over the years, which were a result of an ethnic, religious and cultural mixture of 
different nationalities inhabiting the Balkans. The multicultural experiment, which at first, 
during the rule of the charismatic leader Josip Broz Tito seemed successful, lead to the 
escalation of nationalistic movements and efforts of individual national groups to break out 
from the Republic to create their own country. According to various sources, this conflict too 
from 97 000 to 200 000 human lives (Trawczynska 2008; Flógel and Lauc n.d.; Meron 1999), 
and the Srebrenica massacre has become a symbol of these events (Southwick 2005). Nation 
(2003) claims that: “The root cause of the conflict was the destruction of the multinational 
Yugoslav federation as a result of the rise of an intolerant and exclusionary nationalism 
among its constituent nations” (p. 9). 
Following Nuremberg Court's example, the ICTY statute (1993) included the provisions 
individualizing the criminal liability of the superiors. In accordance with the contents of Article 
7 paragraph 1 of the statute “a person who plans, prepares, commissions, commits or 
instigates in any other way and helps in planning, preparing or committing a crime (...) bears 
individual liability for the crime”. Paragraph 3 (ICTY statute 1993) on the other hand states, 
that the superior bears the criminal liability ‘if he knew or should have known, that a 
subordinate intends to commit or has already committed such deed, and the superior did 
not undertake the necessary and justified means to prevent committing of such deed or to 
punish the culprit’. When examining following cases the Yugoslavian court specified the basis 
of the commander's liability or other superiors for issued orders. In the operative part of the 
judgment in the case Prosecutor v. Zejnil Delacic Zdravko Mucic (1996) ICTY stated that the 
general rule on the basis of the international criminal law provisions is the liability of military 


' On the territory of the Socialist Federal Republic of Yugoslavia there were in fact six Nations which were: Muslims, 
Montenegrins (Orthodox religions), Macedonians, Serbs, Croats and Slovenes (Catholics). Vojvodina was inhabited by a 
Hungarian minority. 
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commanders for the illegal actions of their subordinates. Based on this case, the ICTY 
emphasized that the commander bears the liability for the actions of his subordinates, so not 
only for the orders given out, but also for not taking measures to secure, or prevent unlawful 
behavior of his subordinates. This issue was also addressed in the case of Kunuraca 
(Prosecutor v. Kunurac et al. 1996), in which it was decided, that in the first place it should be 
evaluated, whether the commander had objective ability to take action that is whether he 
had the ability to prevent the crime and to punish his subordinates (Wierczyńska 2010). In the 
case of Delalicia (Prosecutor v. Mucic et al. 1996), however, presumptions were set out which 
allowed charging the commander for the deeds committed by his subordinates, including: 

1. Existence of the dependence relation between the superior and the subordinate. ICTY 
drew attention to the lack of necessity of the existence of a formalized relation 
between them, emphasising the significance of superiors real control over the 
subordinate. In the already mentioned case of Zejnil Delacic Zdravko Mucic 
(Prosecutor v. Mucic et al. 1996), ICTY highlighted that the Article 7 p. 2 extends the 
scope of liability beyond the military leaders, covering the political leaders and other 
civil supervisors as well. 

2. The supervisor's knowledge or his ability to predict, or having the awareness that the 
crime has been or will be committed. 

3. Lack of supervisor's reaction to the actions of subordinates. 


RADISLAV KRSTIC CASE 


The issue of individual liability of the commander received a lot of attention during the 
trial of Radislav Krstic (Prosecutor v. Krstic 1998) — deputy commander of the Bosnian-Serb 
Army, who commanded the so-called ‘Drin’s Unit’ (Prosecutor v. Krstic 1998; Szpak 2012) 
accused, among others, of the attack on Srebrenica. His case is especially interesting, as he 
was the first war criminal, who was charged with genocide by the ICTY. R. Krstic's case 
(Southwick 2005; International Criminal Tribunal for the Former Yugoslavia 2004) deserves 
particular attention also for the reason that the issues of the commander's liability, who was 
not physically present at the place of the crime committed by his subordinates, were 
considered. Krstic's line of defense was simple. The general did not deny that the Armies of 
he Republic of Serbia were the culprits of the war crimes, nevertheless he did not plead, that 
hey acted on his command. During the trial, however, Krstic was accused of playing a 
ading role in the operation code-named 'Krivaja 95 (Command of the Drina Corpus 
ilitary Secret 1995), which included firing at Srebrenica and resettlement of the Muslim 
people to Potocari, where they were beaten, intimidated, murdered and raped. At the time of 
the trial, Krstic's defense was his physical absence during the later executions committed on 
his part of the population. 
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Drakulic (2006) who was observing the trials of Balkan war criminals stated 
emphatically that: “the fact that he did not know about the crimes at the time they were 
being committed should not prevent him from submitting a report when he found it out” (p. 
45). Krstic, however, tried to hide behind his lack of awareness regarding the fate of the 
Muslims resettled from Srebrenica. This line of defense was invalidated by the fact, that 
during these events the defendant together with his supervisor general R. Mladic met the 
ONZ UNPROFOR protection forces' representatives and the representatives of Bosnian 
Muslims twice (Prosecutor v. Krstic 1998). At these meetings general R. Mladic announced 
that he would oversee the evacuation of Muslim population from Srebrenica in person and 
demanded to present him all Muslim men and boys between 16 and 60 years of age. 
Throughout the subsequent evacuation, the group got separated from the rest of the 
Muslims and then murdered (Prosecutor v. Krstic 1998). During the trial, the prosecutor 
played a tape on which Krstic issuing orders to carry out mass executions was recorded 
(Zarna 2018; Drakulic 2006). At this point it is worth to pay attention to the content of Article 
7 p. 3 of the ICTY statute (1993): 

The fact that any act (...) has been committed by the subordinate, does not 
exempt the superior from the criminal liability, if he knew or should have 
known, that the subordinate intends to commit such act or has already 
committed it, and the superior did not undertake necessary and justified 
measures to prevent committing of such act or punishment of the culprit. 


Krstic was arrested by the UN in 1998. The prosecutor stated that he bears individual 
liability pursuant to Article 7 p. 1 of the ICTY Statute (1993) or the superior's liability (Article 7 
p. 3). On the basis of Article 4 of the statute ICTY (1993) accused him of committing 
genocide, or complicity in committing it. Based on Article 5 for crimes against humanity and 
murders that violate the laws and customs of war, pursuant to Article 3 of the ICTY statute 
(1993; Prosecutor v. Krstic 1998). 

Interpretation of the content of the provision of Article 7 p. 1 ICTY was carried out in 
the Tihimor Blaskic's case (Prosecutor v. Blaskic et al. 1995) in which the principles necessary 
to assign individual liability for the crimes were established: 

1. The crime must be committed by a person other than the accused. 

2. The actions of a person committing the crime resulted from executing an order. 

3. The accused acted with mens rea, which requires from a superior, who orders, plans 
or instigates to prove indirect or direct intention. The Process Chamber emphasized 
that the order's illegality does not have to be obvious (Prosecutor v. Blaskic et al. 
1995). 
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Finally, during the Krstic's trial no direct evidence that 'Drin's Unit’ prepared a plan for 
seizing the enclave was fund, but the Ruling Chamber stressed that this operation would not 
be possible without the unit's help, as they were in charge of transporting the Muslims and 
they were used to carry out the execution in the subsequent days (Szpak 2012). 

Appeals Chamber, however, did not question the fact that genocide was committed in 
Srebrenica, but indicated the lack of intention on the side of R. Krstic in the form of 
destroying an entire ethnic group. The ICTY sentenced R. Krstic to 46 years of imprisonment, 
but the Appeals Chamber reduced it to 35 years. Ultimately the legal qualification of the 
deed was also changed from committing the crime of genocide to aiding it. 

On the basis of the already mentioned Kunurac's case (Prosecutor v. Kunurac et al. 
1996), ICTY stated, that the aiding is a construction of liability for taking part in someone 
else's crime. The action of the helper may have the form of a factual encouragement, help, or 
moral support, and such help may take the form of action or omission. Mens rea of aiding 
constitutes the helper's awareness that his action helps the direct culprit to commit a crime. It 
is not necessary for the helper to share the mens rea of the direct culprit, but he has to know 
the essential elements of the crime and make a conscious decision on how to act knowing, 
that he, therefore, aides committing it. 

R. Krstic’s case perfectly illustrates the problems of commander's liability for issuance 
of an order, instigation, or planning of illegal deeds, but also for not taking measures aimed 
at preventing illegal action of the subordinates. Harmen van der Wilt states that this is the 
iability for culpable omissions, the duty that is inscribed into the function of a supervisor and 
into his authority under the hierarchical structure (Harmen van der Wilt 2016). 

The world public opinion recollected anew about the crimes committed on the 
territory of former Yugoslavia because of Krstic's supervisor — General R. Mladic convicted by 
the ICTY to life sentence. R. Mladic (Prosecutor v. Mladic 2017) — the commander of High 
Command of the Army of the Republic of Serbia was declared guilty by the ICTY for the 
crime of genocide, a crime against humanity and violating war laws or customs of war. When 
considering the individual liability of the ‘Butcher of Bosnia’ * the ICTY emphasized his liability 
as a commander. In the explanatory memorandum, the Judge stated, that Mladic personally 
issued orders to fire at Sarajevo and was part of a criminal group, whose job was the ethnic 
cleansing of former Yugoslavia during which approximately 100 000 people died and 2,2 
million had to leave their place of residence. Eventually, the court sentenced him for 10 of 11 
charges brought against him, including deeming him guilty of murdering 8 000 Muslim boys 
and men from Srebrenica and siege of Sarajevo during which 11 000 civilians were killed. 
Mladic’s figure has been to this day evaluated ambiguously, as there are regions, where he 
has been treated like a war hero. Lasting more 16 years trial constitutes an end of a certain 
period of history and satisfies the societal sense of justice. 


2 This is how Ratko Mladic is called. 
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REGULATIONS IN INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA AND 
INTERNATIONAL CRIMINAL COURT 


The principles regarding supervisors’ liability, which were constituted by the 
Yugoslavian court, were later repeated in the International Criminal Tribunal for Rwanda 
(ICTR) Statute (1994), established as a result of Rwandan slaughter of 1994. The document 
contains a repetition of the provisions set out in ICTY with regards to individual criminal 
liability. Article 6 of the ICTR statute is a literal repetition of the contents of Article 7 of the 
ICTY Statute. The issue of commander's liability has been considered, amongst many, in the 
Akayesu's case (Prosecutor v. Akayesu 1997), as well as in the Jean-Bosco Barayagwiza's case 
(Prosecutor v. Barayagwiza 2000), or Clement Kayishema and Obed Ruzindan's case 
(Prosecutor v. Kayishema et al. 1996). In these cases, the courts clarified that if a commander 
fails to fulfil his duty to prevent or punish a crime, he should receive a heavier penalty than 
his subordinates who committed the crime. The courts concluded that it would be 
inconsistent to punish an ordinary offender with a sentence equal to or greater than the 
conviction (Williamson 2008). 

Today, the UN Residual Mechanism is the successor of the ad hoc criminal tribunals, 
before which trials for war crimes committed on the territory of former Yugoslavia and 
Rwanda are reaching to an end. It also constitutes a body of appeal, before which the 
proceedings of the already announced R. Mladic’s appeal. 

Established in 1997, International Criminal Court (ICC) (Rome Statute 1998) took over 
the legacy of the Nuremberg court and the ad hoc courts. The issue of individual criminal 
liability was regulated in the Article 25 of the ICC statute (1998), which contains an extensive 
catalogue of the forms of committing crimes. Article 28 on the other hand, regulates in 
details the issue of commanders’ and Rother superiors’ liability. In accordance with the 
provisions of the statute, the commander (both military and civil) is liable, if he knew, or 
taking into consideration the circumstances at given time should know, that the armed forces 
were committing, or were going to commit such crimes Article 28 a (i). He is also liable when 
he did not undertake all the necessary and rational measures within the limits of his power, 
aimed at preventing, or refraining from preventing such crimes, or referring the case to 
competent authorities of criminal proceedings (Article 28 a (ii)). In other cases, the superior 
bears criminal liability for the crimes under the jurisdiction of the Tribunal committed by his 
subordinates being under his factual power and control, if they happened as a consequence 
of his lack of proper control, if (Article 27 b): (i) the superior knew or consciously ignored an 
information, which clearly indicated that the subordinates were committing or intended to 
commit such crimes; (ii) such crimes concerned activity under supervisor's real liability and 
control; and (iii) the supervisor did not undertake all necessary and rational measures within 
the limits of his power aimed at prevention or stopping from committing such crimes or 
referring the matter to competent authorities of criminal proceedings. 
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Criminal liability for committing international crimes must be absolute and 
unavoidable, as Ziewinski (1986) states “regardless of the views and legal systems of individual 
countries” (p. 161). Addressing the questions set out in the introduction it is important to note, 
that the commander's liability is subject to particular restrictions. Persons performing the 
highest positions should be required to be particularly careful and able to make conscious 
decisions, as they are liable not only for their own actions but also for the actions of the 
people under their authority. They bear the liability to ensure compliance with the martial law 
of their subordinates (Grzebyk 2013). Assigning such liability requires, however, to meet a 
number of premises which in particular include the need for a relation between a supervisor 
and a subordinate, but it does not have to be a formal relation, as the actual element of 
authority is important. Commander's liability is implied in the situation of the issuance of an 
order to commit an international crime, having knowledge about committing of such crimes 
by the subordinates and not taking preventing action, but also not making the efforts to 
punish the culprits. 

This complicated matter is perfectly illustrated by the R. Krstic’s case which is one of 
the most spectacular cases that took place before ICTY. The obligation to counteract crime 
arises before its implementation and covers crimes both in the period of being carried out, as 
well as those of continuous character (Nieprzecka 2017). 

Currently, on the basis of the agreement between the government of the Republic of 
Poland and the UN of the enforcement of sentences of the International Criminal Tribunal for 
the former Yugoslavia (2008) judgments R. Krstic serves a prison sentence on the territory of 
Poland. In the order on the admissibility of taking over the ruling to execute in the Republic 
of Poland, District Court in Warsaw stated that: 
Establishing the International Criminal Tribunal for the former Yugoslavia is not 
only a tribute to the victims of the bloody conflict but above all a triumph of 
justice over political opportunism. With the act of establishing the Tribunal, the 
international community wished to pay off the moral debt owed to the victims, 
who were anonymous to them, but not to their families, in whose memories 
they live on un-revenged (District Court in Warsaw 2012). ay 
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Abstract: This research departs from Indonesia's policy and practice on the submarine tailings disposal system, in 
which there is a legal vacuum in Indonesia legal system. However, Indonesia is part of UNCLOS 1982, which 
obliged to conform their rules with the regulation in the convention, especially on the protection of the marine 
environment. This research aims are to examine the current Indonesia's policy and compare it with American and 
Canadian policies. To visualize the above objective, this research applies normative-empiric legal research, which 
emphasizes its analysis of primary and secondary legal materials. All collected legal materials are classified, 
categorized, analyzed and constructed as well as developed through analytical prescriptive elaboration. The 
utilization of the marine area as a medium of submarine tailing disposal system could be categorized as a land- 
based source of marine pollution. As one of the biggest archipelago states in the world, Indonesia should have a 
strict regulation on submarine tailings disposal to prevent the past failure of the system in Buyat Bay, North 
Sulawesi. 
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INTRODUCTION 


As a developing country, Indonesia faces the common dilemma of developing 
countries i.e. that national economy lies on un-renewable natural resources. Un-renewable 
natural resource mines such as gold, silver, nickel, and manganese is the biggest source of 
national revenue. Based on Bank of Indonesia reports, the mining industry contributes to 
9,4% of the total national revenue. (Central Bank of Indonesia 2006, 13) However, the mining 
activities are the most destructing and contaminating affects on the environment. Mining and 
environment are inseparable. There is a saying: “no mining activity without environmental 
damage”. 

One of the negative impacts on the environment is mining waste known as “tailing”. 
Tailing is rocks or fine ground waste from the scrapping or extraction of valuable minerals 
(copper, gold and silver) from mining materials (PT. NNT 2006, 3). Mining materials, both 
rocks, sand, and soil, after being dug and dredged and separated through a process of 
grinding. For the separation process is generally the use of chemicals (cyanide, mercury, 
arsenic, etc.) is most common for the separation process, and the gold ore, copper, or silver 
are filtered by carbon filters (Amstrong Sembiring 2011). 

The process of managing and storing tailings is an important part of implementing a 
mining project. Tailings produced by mining activities will be moved or placed in a certain 
space so that it is not harmful to humans, animals, plants, and the environment in general 
(Ellis and Connoly 2010). As time goes by, the process of tailing disposal or placement has 
used various methods of disposal: in the rivers, or on the land with tailings dam. The most 
popular and widely used method today is the disposal of tailings on the seabed (submarine 
tailing disposals). Mining companies in Indonesia that use submarine tailing disposals are PT. 
Newmont Minahasa Raya and PT. Newmont Nusa Tenggara (today known as PT. Amman 
Mineral Nusa Tenggara). 

Pollution of the marine environment caused by tailing waste within the submarine 
tailing disposals system has occurred in Indonesia, in Buyat Bay, North Sulawesi. In the case 
of Buyat Bay, more than 100 Buyat residents suffered from Minamata disease. They were 
contaminated with heavy metal arsenic (As) and mercury (Hg), which polluted Buyat Bay. It 
has occurred since the mercury and arsenic in tailings discharged into the sea. Thus, it will 
contaminate various types of fish in Buyat Bay which was then consumed by the residents, 
who mostly work as fishermen. 

Based on the Buyat Bay Case, the Government of the Republic of Indonesia ideally 
prohibits the implementation of the system until the complexity of the marine environment 
can be understood. Other states that experience environment damages due to the failure of 
STD are the Philippines, Papua New Guinea, South Africa, Guyana, Spain, and Canada. 
Canada is the originator of the system experienced environmental pollution due to the failure 
of the implementation of the submarine tailing disposals system (Coumans 2010, 4). 
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In general, this paper tries the practices carried out by developed and developing 
countries with regard to the STD system by reflecting the practices and failures experienced 
by the STD in Indonesia, in the perspective of international law and national law. International 
environmental law is the base of the analysis in order to answer the problems in this paper. If 
there is environmental pollution and damages, the national boundaries of a country are no 
longer relevant. Therefore, international environmental law is the right tool to examine this 
problem. 

The international nature of the practice of submarine tailing disposal can be seen from 
the number of activities carried out by countries, the involvement of multinational companies, 
and the risk of trans-frontier pollution. If there is environmental pollution that exceeds 
territorial boundaries, countries will involve the provisions of international law. It is needed to 
resolve environmental problems between them in the form of bilateral agreements and 
international conventions. 

It is in line with the mission of the World Commission on Environment and 
Development (WCED) in its report entitled Our Common Future, stating that: 

National boundaries have become so porous that traditional distinctions between 
matters of local, national, and international significance have become blurred. Ecosystems do 
not respect national boundaries. Water pollution moves through shared rivers, lakes, and 
seas. The atmosphere carries air pollution over vast distances. Major accidents - particularly 
those at nuclear reactors or plants or warehouses containing toxic materials-can have 
widespread regional effects (Report of WCED 1987, 37). 

The nature of the sea as connecting medium will cause the pollution could spread to 
the other territories. The sea pollution always involves more than one state or jurisdiction, 
thus in its remedies it needs regional and multilateral (Nurbani and Triatmodjo 2011, 7). 

The spread of pollution due to submarine tailing disposals has been proven in the 
case of environmental pollution due to STD in Canada's Canadian Copper Mines. Research 
shows that as many as 1,000,000 tons of tailings dumped into Rupert Bay spread to another 
part of the bay, i.e., Quatsiono Sound Bay (Coumans 2010, 5). 


ANALYSIS AND DISCUSSION 


Submarine Tailings Disposal as Land-Based Sources Marine Pollution 
Nature of Land-Based Source of Marine Pollution (LBSMP) 


The utilization of the ocean for waste disposal has been particularly a controversial 
issue. Some consider the ocean as a legitimate receptacle for human and industrial wastes 
while others wish to preserve the ocean in a state as pristine as possible and therefore 
oppose any deliberate use of the oceans for waste assimilation (Bewers and Garrett 1987, 
105-124). 
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Submarine Tailing Disposals (STD) means tailings disposal activities to the seabed. 
Tailings produced by mining activities are channeled to the seabed using the land pipes and 
underwater pipes with taking into account certain technical and ecological aspects. The use 
of pipes as a means of conveying tailings could be used as the basis that STD is one of the 
land-based source of marine pollution (hereinafter called LBSMP). The definition of LBSMP 
can be seen in the Paris Convention 1974 on the Prevention of Marine Pollution from Land- 
Based Source, Article 3 “pollution from land-based sources” means: the pollution of the 
maritime area: 

1. Through watercourses 

2. from the coast, including introduction through underwater or other pipelines, 

3. from human-made structures placed under the jurisdiction of a Contracting Party 
within the limits of the area to which the present Convention applies. 

4. by emissions into the atmosphere from land or from human-made structures as 
defined in subparagraph (3) above. 


The threat of LBSMP to the marine environment is serious because it mostly affects 
coastal waters, the most productive area. As it has occurred in Japan, Minamata disease 
caused by mercury poisoning through liquid waste from a factory, contamination in coastal 
waters can pose a serious risk to the marine ecosystem and human health (Tanaka 2006, 
535-574). Thus, it can conclude that the survival of the coastal populations depends on a 
good marine environment. LBSMP is the result of an imbalance between human populations 
and human activities on land and the limited capacity of the marine environment to absorb 
human waste. 

LBSMP is a serious threat to the oceans because these land-based pollutants are 
growing in nature, from day to day the conditions change and increase, both in quantity and 
in consequence. The nature of LBSMP is due to the occurrence of LBSMP is parallel with the 
activities and the number of people on land, the more the number and activities of people 
on land, the greater the amount of pollutant material and waste produced and discharged 
into the sea. In other words, the occurrence of this LBSMP is a consequence of human 
existence and its activities carried out on the land (Triatmodjo 2001, 232). 
LBSMP is the most important factor in marine pollution. Seventy percent of the marine 
environment pollution comes from LBSMP. It gets to the sea through rivers, pipes (sewage 
systems), from the gutters (Silalahi 2006, 243). Pollutants that are produced on the land move 
through various small roads such as rivers and canals before finally finding their way to the 
sea. 
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International Cooperation in Addressing Land-Based Source Marine Pollution 


Several regulations and international cooperation to maintain sustainability of the 
oceans from activities of humankind are: 


a. United Nations Convention on the Law of the Sea 1982 


UNCLOS, which was adopted in 1982 and entered into force in 1994, to which there 
are now 168 parties, sets out the binding legal framework for all use of the oceans and the 
protection of the marine environment. UNCLOS is acknowledged as an ‘umbrella convention’ 
because its provisions, being of a general nature, can be implemented only through specific 
operative regulations in other international agreements. UNCLOS provides a comprehensive 
framework for co-operation embracing all ocean-related activities and covering bilateral, 
international, subregional, regional, and global co-operation. Part XII Protection and 
Preservation of the Marine Environment contains provisions dealing with specific aspects of 
co-operation (Khalimonov 1999, 5): 

e co-operation on a global or regional basis (Article 197); 

e contingency plans against pollution (Article 199); 

e studies, research programs and exchange of information (Article 200); 
e scientific and technical assistance to developing states (Article 202); 

e investigation of foreign vessels (Article 226); 

e responsibility and liability (Article 235). 


UNCLOS 1982 provides a flexible international framework with which existing and 
subsequently developed instruments governing protection of the marine environment can be 
harmonized and implemented globally (Khalimonov 1999, 5). 

Article 207 provides obligations to the states to prevent marine pollution from land- 
based sources. The Article stated that: 

a. States shall adopt laws and regulations to prevent, reduce and control 
pollution of the marine environment from land-based sources, including river, estuaries, 
pipelines, and outfall structures, taking into account internationally agreed rules, standards 
and recommended practices and procedures. 

b. States shall take other measures as may be necessary to prevent, reduce and 
control such pollution. 

Ć The state shall endeavor to harmonize its policies in this connection at the 
appropriate regional level. 

d. States, acting especially through competent international organizations or 
diplomatic conference, shall endeavor to establish regional rules ... to prevent reduce and 
control pollution of the marine environment from land-based sources. 
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This above article obliges states to take other necessary steps to reduce and control 
the LBSMP and try to determine global and regional agreement and standard and to provide 
recommendations for practices and procedure of preventing, reducing, and controlling 
LBSMP. 


b. Montreal Guidelines for the Protection of the Marine Environment against Pollution 
from Land-Based Source 1985 


The nature of the sea is universally connected; the pollution in certain areas of the sea 
may spread beyond the state boundaries. Thus, regional or international arrangement is 
needed to solve the marine environment issues comprehensively. 

Other guideline and declarations regarding LBSMP, in the global area, are the 
Montreal Guidelines 1985. The Montreal Guidelines are suggested as a broad framework for 
the development of similar agreements in the regions. The agreement is a guideline for the 
Government, which is not currently bounded by a regional agreement. As a long-term 
preparation, there is certainly an increasing need for global conventions on pollution from 
land sources. It is designed to strengthen international institutional arrangements and to 
ensure harmonization and application of global and regional regulations, criteria, standards, 
and suggested practices and procedures and also to review the effectiveness of chosen 
policies. 

Montreal Guidelines 1985 defines land-based source pollution and means: (i) 
Municipal, industrial or agricultural sources, both fixed and mobile, on land, discharges that 
reach the marine environment in particular From the coast, including from outfalls 
discharging directly into the marine environment and through run-off, Through rivers, canals 
or other watercourses, including underground watercourses, and through the atmosphere. 
Sources of marine pollution from activities conducted on offshore fixed or mobile facilities 
within the limits of national jurisdiction save to the extent that appropriate international 
agreements govern these sources. (c)"Marine environment" means the maritime area 
extending, in the case of watercourses, up to the freshwater limit and including intertidal 
zones and salt-water marshes; (d) “Freshwater limit” means the place in watercourses where, 
at low tide and in a period of low freshwater flow, there is an appreciable increase in salinity 
due to the presence of sea-water. 


c. Washington Declaration and Global Programme of Action on Protection of the Marine 
Environment from Land-Based Activities 1995 (GPA 1995). 


Another international law instrument addressing LBSMP is the Washington Declaration 
and Global Programme of Action on Protection of the Marine Environment from Land-Based 
Activities 1995 (GPA 1995). GPA 1995 is an instrument that is not legally binding. The aims are 
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to prevent damage to the marine environment from land activities by facilitating the 
realization of the country's duty to preserve and protect the marine environment. The 1995 
GPA is designed to be a source of practical guidance for countries to take actions under their 
respective policies, priorities, and resources. 

GPA 1995was designed to assists states to take individual actions or cooperation 
under their respective policy priorities and resources. This is expected will lead to a reduction, 
prevention control, and eventually the abolition of marine pollution and also the impact of 
land recovery. 

Achieving the objectives of the Global Programme Actions will contribute to 
maintaining and, if possible, restoring the productive capacity and biodiversity of the marine 
environment, ensuring the protection of human health, and promoting the conservation and 
sustainable use of marine resources (UNEP 2010). 

Montreal Guidelines 1985 and Global Programme of Action 1995, both of them are 
soft law. In the system of international law, soft law is not a source of law as contained in 
Article 38 paragraph (1) of the International Court of Justice Statute. 

Soft law is not a source of material law. It has several weaknesses, such as the 
presence of principles and guidelines only. Practically, it could not be implemented because it 
does not provide an implementing clause i.e. soft law is not a binding law. But, soft law has 
the advantage if it applied internationally, soft law principles can be accepted and practiced 
by the countries, it can be transformed into customary international law which in turn can 
become one of the material sources in international law (Silalahi 2001, 138). 

Kim Boon describes that “soft law as law in the process of making. It is nascent, 
incipient, or potential law” (Ramlogan 2001, 4). Soft law can be in the form of declarations, 
resolutions, a statement of principles, which is morally but not legally binding (Ramlogan 
2001, 4-5). In its implementation, the role of soft law has a more convincing basis than just 
imposing the law directly on a country. 

Today, Indonesia is not a state that parties Montreal Guidelines 1985 and Global 
Programme of Action 1995. Many factors influence the states bound towards certain 
conventions on LBSMP. LBSMP have a ‘national’ nature from the respective country. 
Furthermore, legislation differentiation and national policy complicate states to agree on a 
uniform approach (Churchil and Lowe 1999, 329). 


INDONESIA'S REGULATIONS OF SUBMARINE TAILING DISPOSAL SYSTEM 


The utilization of STD in Indonesia that occurs is performed by PT. Amman Mineral 
Nusa Tenggara, Ltd.Co (PT. AMNT), Batu Hijau Project. PT. AMNT former of Newmont Nusa 
Tenggara Ltd. Co. They continue the STD that was agreed with the Government of Indonesia, 
in which the tailing disposals are conducted through pipes and released into Senunu Bay, as 
much as 120.000 tons per day (Tenggara 2006, 8). 
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Legal basis on submarine tailing disposal by PT. AMNT (former PT. NNT) is the 
Environment Ministry Decree on permitting of STD in Senunu Bay. Before the environment 
decree on the marine utilization for STD, the Government of the Republic of Indonesia has 
agreed on the Environmental Analysis Impact of PT. NNT, as concluded with the Ministry of 
Environmental Decree Number: Kep- 41/MENLH/10/1996 on “Approval of Environmental 
Impact Analysis of Environmental Management Plan and Environmental Monitoring Plan of 
Copper-Gold Mining Activities in Batu Hijau and its Supporting Facilities of PT. Newmont 
Nusa Tenggara in Sumbawa Regency, West Nusa Tenggara Province”. Environmental analysis 
impact permit is a principle permit on tailing management with the STD system. 
Several permits and permit prolongations on the STD utilization of PT. Newmont Nusa 
Tenggara are: 
e Ministry of Environment Decree Number 236 Year 2007 on Submarine Tailing 
Disposal System Permit for PT. Newmont Nusa Tenggara, Batu Hijau Project; 
e Ministry of Environment Decree Number 82 Year 2005 on the Extention of Submarine 
Tailing Disposal System Permit for Batu Hijau Project PT. Newmont Nusa Tenggara; 
e Ministry of Environment Decree Number 24 Year 2002 Submarine Tailing Disposal 
System Permit for PT. Newmont Nusa Tenggara. 


AMERICAN AND CANADIAN PRACTICES TOWARDS 
THE SUBMARINE TAILING DISPOSAL SYSTEM 


The failure of the submarine tailing disposal system has occurred in Canada and 
caused severe environmental damages and needs of 150 years for the recovery, and today 
the system is forbidden in Canada. In the Copper Island Mine and Kitsault Mine Cases in 
Canada, the scientific evidence shows that dumping tailing to the deep ocean did not work 
as it was planned. Tailing from both companies expanded further area than it was predicted. 
It moves to productive marine areas, expel migratory fish, destroy native species, eliminate 
endangered organisms, and reduce biodiversity (Coumans 2010, 2). 

The spread of pollution due to submarine tailing disposals has been proven in the 
case of environmental pollution due to submarine tailing disposals in Canada's Canadian 
Copper Mines. Research shows that as many as 1,000,000 tons of tailings dumped into Rupert 
Bay spread to another part of the bay, namely Quatsiono Sound Bay (Coumans 2010, 2). 

Based on this experience, Canada then emphasized its laws and regulations to 
prevent pollution from the failure of the submarine tailing disposal system. There are two 
provisions governing submarine tailing disposal activities in Canada. First, the Canadian 
Federal Metal Mining Liquid Effluent Regulation, which states that metal mining activities may 
not dump tailings into the sea. Second, the Canada Fisheries Act prohibits the release of 
deleterious substances into water that frequented by fish or areas where the fish live. The 
Canadian Federal Metal Mining Liquid Effluent Regulation has standards regarding the 
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limitation of mining effluents from certain metals (liquid waste generated from mining 
activities) that can be disposed of into environmental media. The maximum limit specified is 
25,000 mg / I. 

In 2002, Canada issued new strict regulations. The maximum limit that can be 
disposed with submarine tailing disposal activity is 15,000 mg / | / month. This regulation 
makes further complication requests for submarine tailing disposal. Submarine tailings 
disposal applications will be tested with the Canadian Environmental Impact Assessment Act 
and national-level of environmental regulations that require the Principle of Transparency 
and public notice for the permit application (Coumans 2010, 2). 

In America, the regulation that is mostly relied to most connected to submarine 
tailings disposal is the Clean Water Act. This law regulates the disposal of waste into 
American waters. Section 403 regulates that "any disposal of waste from a certain source (a 
certain point) to US waters or oceans, which is carried out without permission, is illegal. This 
law expressly prohibits the use of submarine tailings disposal as a tailings disposal option 
(Coumans 2010, 2). 


INDONESIA'S FUTURE POLICY ON SUBMARINE TAILING DISPOSALS 


The failure of the submarine tailings disposal system has occurred in Indonesia, Teluk 
Buyat. According to Teluk Buyat Case, the Government of the Republic of Indonesia should 
postpone any activities until the applied technology could be optimized and the steps on 
preventing the damages spread could be known. 

The precautionary principles are based on the assumption that the environment is 
fragile. Science's accuracy in predicting the danger or threat to the environment is limited, 
and also the availability of process or product that causes less harms to the environment 
(Triatmodjo 2000, 139). The International Court of Justice recognized the precautionary 
principle in the case of Gabcikovo-Nagymaros, which stated that the prevention acts are 
obligatory because the environmental damages are irreversible and also the lack of our 
ability to restore the environmental damages (Wibisana 2010, 1). 

Ideally, the precautionary principle could be implemented not only as the principle of 
international environmental law. It should be a legal norm that binds the state internationally 
and becomes a state obligation to adopt this principle nationally. It is important because 
environment problems ignore state boundaries, and it could impact other states. This 
principle acknowledged that environmental damages are difficult to repair and require a long 
restoration periods. Economically, the costs of repairing environmental damages are higher 
than the costs of preventing environmental damage. This principle emphasizes that, if a state 
does not understand on the efforts or steps to overcome environmental pollution due to an 
activity, the activity should not be carried out. This principle gives an obligation to the state to 
provide a policy basis to be able to anticipate, prevent, and overcome threats that endanger 
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the environment. The study of the World Bank Extractive Industry recognizes that the 
precautionary principle could be implemented to prevent the occurrence of environmental 
damages. The STD has uncertainty of potential risk to the biodiversity. Thus the World Bank 
does not provide financing to companies that use this system (Windu Kusworo 2010, 1). 

Before adopting Sustainable Development Goals 2030 in the form of Presidential 
Decree of the Republic of Indonesia Number 59 Year 2017 on Implementation of Sustainable 
Development Goals, Indonesia must be able to meet each indicator successfully. One of the 
goals is to preserve life underwater (SDGs 14). The first indicator of SDGs 14 is “by 2025, 
prevent and significantly reduce marine pollution of all kinds, in particular from land-based 
activities, including marine debris and nutrient pollution” (United Nations, Transforming Our 
World: the Agenda for Sustainable Development, A/Res/70/1). As its consequences, it is logic 
if Indonesia regulates the STD in more binding rules such as in the form of Laws. 

As stated above, mainly the regulation on submarine tailing disposal in Indonesia is 
addressed in Minister of Environment Decree. In the hierarchy of Law in Indonesia, the 
positions of ministry decrees based on Law Number 12 Year 2011 on Hierarchy of Laws are 
not mentioned as one of the forms of law in Indonesia. Based on Explanation of Law Number 
12 Year 2011 on Hierarchy of Laws, ministry decrees are interpreted as regulations determined 
by the Minister in order to conduct government affairs. There is no regulation on criminal 
sanctions. Consequently, if there is a breach of the obligations, no legal sanction may be 
imposed on the subject. It is of utmost importance to regulate submarine tailing disposal in 
Indonesia in form of laws. The law has more binding regulations than a minister's decree. The 
binding laws will protect our environment in the future if Teluk Buyat precedent occurs. 
Indonesia may be shadowing the concluded laws in Canada and America to protect the 
marine environment from STD activities. 
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CONCLUSION 


Submarine tailing disposal system as land-based source marine pollution is a serious 
threat to the marine environment. Land-based pollution is the most serious marine pollution 
in the world. The land-based pollutants are growing in nature, the conditions charge and 
increase from day to day. Failure of a submarine tailing disposal system has occurred not 
only in Indonesia but also in other states severed from the damages, such as Canada. Thus, 
the system is forbidden in other countries such as America and Canada. In Indonesia, the 
system remains operated by PT. Amman Mineral Nusa Tenggara, formerly of PT. Newmont 
Nusa Tenggara. However, compare to other countries, Indonesia has legal problem related 
to the regulation of Submarine tailing disposal system. Submarine tailing disposal system in 
Indonesia is regulated by a Minister's Decree which has no legal force to punish the subjects 
if environmental damages take place. In the future, Indonesia must be able to create laws on 
submarine tailings disposal systems, in order to protect the marine environment and also to 
achieve the SDGs 14 by 2030. ay 
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Abstract: During the Cold War Turkey had excellent relations with the United States of America. Both countries 
needed each other and saw the Soviet Union as their main rival. Strategic Partnership was established between 
the two nations and USA provided military assistance to Turkey in order to contain the Soviet Union. With the 
assistance of the USA, Turkey managed to neutralize Soviet threat and integrate into NATO. Turkey became a 
close ally of the West. After the Cold War, American - Turkish relations have gradually cooled and deteriorated 


significantly over the last years. The aim of this article is to analyze those factors that have caused the 
deterioration of American — Turkish relations. 
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INTRODUCTION: 
RELATIONS BETWEEN TURKEY AND USA DURING THE COLD WAR 


After the Second World War, Turkey decided to choose pro-Western political course 
aimed at integration into Euro-Atlantic structures. In 1945 the Soviet Union became a 
superpower that was determined to extend its influence to the neighboring countries. The 
Kremlin intended to ‘Sovietize’ Turkey. The USA and the West helped Turkey during the most 
turbulent times, when the county expected Soviet invasion at any moment. Turkey 
desperately needed Western support in order to neutralize threats coming from the Soviet 
Union. In 1947, President Truman promised full political support to those countries that were 
threatened by the Soviet Union. Turkey became a member of the Council of Europe in 1949, 
and in 1952 it joined NATO. After Turkey joined NATO, the North Atlantic Treaty Alliance 
approached Soviet borders from the South. After the incorporation of Turkey into NATO, US 
military bases and missiles were deployed on its territory. Even nuclear weapons were stored 
within US military bases in Turkey from 1952 to 1963. To illustrate its gratitude to the United 
States; Turkey actively participated in the Korean War (1950-53). The Turkish Armed Forces 
fought side by side with the Americans in Korea (Omer 2005). 

Due to its strategic geographical location, Turkey has always attracted the attention of 
the US administration. Turkey is the bridge between Europe and Asia. It is also worth noting 
that Turkey borders energy-rich Arab countries and Iran. It plays very important role in linking 
Central Asia and Caucasus to Europe. Oil and gas pipelines have considerably increased the 
strategic significance of Turkey. The Clinton administration played a crucial role in converting 
Turkey into a Eurasian energy hub and supported the transit of Caspian oil through Turkish 
territory. The USA realized that Turkey could easily become a key transit route of 
hydrocarbons from the landlocked Caspian Sea region to the West. The Clinton 
administration did not want Russia to be the sole supplier of energy to Europe and therefore 
it paid much attention to the creation of alternative energy corridors. Thanks to the efforts of 
the Clinton administration, major energy projects such as the Baku-Tbilisi-Ceyhan oil pipeline 
and the Baku-Tbilisi-Erzurum gas pipeline have been implemented, which significantly 
increased Turkey's geopolitical importance as a transit country (Modebadze, Sayin and 
Yilmaz 2014). 


DETERIORATION OF RELATIONS AFTER THE COLD WAR 


If warm and close relations existed between Turkey and the USA during the Cold War, 
deterioration of relationship can be observed over the last years. Various factors have caused 
a breakdown in bilateral relations. The first factor relates to the geopolitical shifts that 
occurred after the end of the Cold War. After the collapse of communism, the threat of the 
Sovietization of Turkey disappeared. After the breakdown of the Soviet Union, Turkey no 
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longer had a common border with its historic enemy, Russia. Instead of a large and 
aggressive Russia, its neighbors became small and weak states within the Caucasus (Georgia, 
Armenia, and Azerbaijan). Russia's military potential has also declined significantly since the 
collapse of the USSR. That is why Turkey no longer needed USA assistance in the field of 
security and was eager to become an independent geopolitical player and pursue 
independent politics in the international arena. As Russia's power is shrinking, Turkey is 
gradually becoming eager to become a Middle Eastern hegemon. In the 1990s, Pan-Turkism 
became a popular movement in Turkey advocating the creation of large Turkish state that 
would include both Turkey and post-Soviet Turkish-speaking countries. 

Turkey is gradually becoming more active in the post-Soviet countries due to its 
desire to increase its influence in the space which was formerly under the rule of the Ottoman 
Empire. Turkey's new regional policy is often referred to as ‘neo-Ottomanism’, aiming to 
make Turkey a regional superpower. 

Since the 1990s Turkey is experiencing economic growth, and consequently its political 
ambitions are also rising. Turkey no longer wants to be a US satellite country, and with its 
economic growth, its political ambitions are growing. 

The second factor that causes the deterioration of relations is the complicated political 
situation in Syria: in the Syrian conflict, the US administration has assisted the Kurdish Armed 
Forces, which has angered Ankara. Ankara's dissatisfaction is also fueled by the activities of a 
Kurdistan Workers' Party in Iraq. Turkish authorities believe that the USA is taking no 
measures to neutralize this terrorist group, which frequently enters the Turkish territory and 
carries out numerous terrorist attacks in the country. The topic of the Kurdistan Workers’ 
Party is one of the most pressing issues for the Turkish authorities, which often strains 
relations between the USA and Turkey. According to Turkish officials, Washington has been 
secretly assisting the Kurdistan Workers’ Party, especially since the occupation of Iraq in 2003 
(Ozden 2019). 

Washington has increased aid for the Kurds and supplied them with weapons since 
the Syrian conflict began and the Kurdish armed forces started to fight against the Islamic 
State. The Trump administration was supplying weapons to the Kurdish armed forces — 
Peshmerga and YPG, which fought against the Islamic State in the Syrian conflict. The US 
administration considered Peshmerga and YPG (People’s Protection Units) to be an effective 
and legitimate force in the fight against the Islamic State. Turkish officials do not share this 
position and believe that YPG is a terrorist group which has close links with the Kurdistan 
Workers Party (PKK). When the Trump administration decided to withdraw US troops from 
the Syrian territory, there was a danger that Turkish military units would destroy the Kurdish 
armed forces in Syria. In order to prevent a clash between Turks and Kurds in Syria, Trump 
threatened Turkey to inflict damage on its economy if Ankara attacked and destroyed the 
Kurdish armed forces in Syria (Ozden 2019). 
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Trump's threatening remarks has greatly damaged US-Turkish relations. Turkey is 
gradually becoming an independent geopolitical player in the Middle East. Turkish President 
Erdogan believes that US-Turkish relations are asymmetric and incompatible with Turkey's 
geopolitical interests. The failed 2016 military coup is perceived by the Turks as the US 
intention to overthrow the Erdogan's regime and forcefully change the political system in 
Turkey. 

A third factor that has strained the relations is related to the failed military coup: 
Relations between Ankara and Washington have deteriorated significantly since the 2016 
military coup. The Turks believe that one of the main initiators of the coup was Fethullah 
Gulen, who resides in the USA, in Pennsylvania. He has been living in the United States since 
1999. Turkish authorities are demanding the extradition of Gulen from the United States to 
Turkey, which the US administration vehemently opposes (Arslan, Dost and Wilson 2018). The 
US authorities require evidence from the Turkish authorities that this military coup was 
planned and organized by Gulen. Because of the lack of evidence, Washington does not 
consider it appropriate to hand over Gulen to the Turkish authorities. Since 2016, Erdogan 
has severed ties with the West and Turkey's traditional allies. He gradually began to draw 
closer to Russia and Iran. Offended Turkey is gradually shifting its focus to the East, 
expanding its ties with the Putin’s regime and Iran. Turkish officials believe that the US 
administration, unlike the Iranian and Russian governments, has not publicly condemned the 
2016 coup attempt and military putsch. Following the coup attempt in 2016, Iran and Russia 
sided with Erdogan and promised him both moral and political support. Turkey's 
rapprochement with Russia reached its peak when Erdogan bought the S-400 anti-aircraft 
missile complex from the Kremlin. 

The fourth factor that significantly strained relations between Ankara and Washington 
is precisely related to the acquisition of anti-aircraft missile system. Ankara's intention to 
acquire a modern air defense system from Kremlin has further aggravated already strained 
relations with Washington. Washington believes the S-400 anti-aircraft missile system is not 
compatible with NATO's defense system. The USA authorities fear that by deploying this 
missile system on the territory of Turkey, sensitive military data of NATO might be transmitted 
to Russia and Kremlin may get valuable information about the American military planes 
(Simon Waldman 2019). Although USA officials, including Pence, have long warned Ankara 
that the acquisition of the S-400 anti-aircraft missile system would cause deterioration of 
relations and imposition of sanctions, Erdogan has not canceled the deal with Russia. This 
summer, Russia began delivering anti-aircraft missile systems to Turkey. After Belarus and 
China, Turkey became the third state where Russia sells its missile system (Krzysztof and Wilk 
2019). 

The acquisition of the air defense system is already causing some problems for 
Turkey. Turkey's move has sparked resentment from NATO's partners. Washington has been 
actively trying to halt the acquisition of the S-400 anti-aircraft missile complex, as US 
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authorities see a major threat in the rapprochement of Russia and Turkey. Turkish analysts 
believe Erdogan has taken this step in order to gain more independence. According to 
political analysts and experts, Turkey will face major problems with its strategic partners, both 
with USA and Europe, due to the acquisition of the S-400 anti-aircraft missile system. 
Erdogan's move has already had a negative effect on Turkey: the US has banned the sale of 
its F-35-s to Turkey because it fears that Russia might obtain information on secret aircraft 
technology. Turkey will no longer be involved in the production of the F-35-s, which will 
cause huge damage to the Turkish economy (about $9 billion in losses). 

According to the military agreement between Russia and Turkey, Moscow has to give 
Ankara 4 divisions worth of 2.5 billion dollars. If Washington imposes sanctions on Ankara; it 
will inflict a great damage on the Turkish economy as it did last year (Alex Ward 2019). The 
sanctions will also have a negative impact on Erdogan's popularity. We should not forget that 
Erdogan's party lost re-run of Istanbul mayor elections because of the sanctions and 
deterioration of the economic conditions in Turkey. Economists predict a new failure for the 
Turkish president. In case of sanctions, Erdogan will find it difficult to succeed in the field of 
economy and his rating will fall sharply. Last year, Erdogan faced some major problems when 
the US increased tariffs on Turkish metal and imposed sanctions on two Turkish officials. The 
sanctions led to the rapid devaluation of the Turkish lira. The same problems could befall the 
Turkish economy in the event of new sanctions. 


CONCLUSION 


As we have seen above, close and friendly relations with USA is a thing of the past. 
Many political analysts and experts believe that relations between Washington and Ankara 
will further deteriorate due to conflicting and contradictory geopolitical interests. The future 
of modern-day Turkey greatly depends on how relations between Washington and Ankara 
will develop. If US-Turkish tensions continue, Turkey may lose Western support altogether. If 
Turkey fails to regulate relations with the West, then it may become an anti-Western state. In 
such a case, there is a high likelihood that Islamic fundamentalism and radicalism will rise in 
Turkey, which will have a negative impact on the country's economic development. Turkey 
has to decide which path to choose: if it wants to become wealthy and prosperous nation, 
then its political establishment should improve relations with Washington and establish close 
ties with the West. Anti-western rhetoric and anti-Americanism will inflict a lot of damage on 
Turkey and its economy. ay 
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Abstract: The question of the correlation between Islam, political Islam and liberal democracy has so far been the 
most exposed topic in exploring the democratic capacity of political Islam and Islamic societies in general. What is 
particularly intriguing about the relationship between political Islam and liberal democracy is the fact of its 
westernized triviality that has received a pejorative tone in Islamic political circles. Simplified, the triviality of liberal 
democracy for the Islamic political campus implies imposing a model of democracy that cannot be fully 
compatible with the original Muslim notion of society and government. Hence, the following paper analyzes 
exactly the relations of political Islam to specific inherent categories of liberal democracy such as the rule of law, 
representative government, the separation of powers and secularism as diferenta specifica of liberal western 
democratic discourse. Through the methods of induction and deduction, the author will illustrate how appropriate 
tangent or divergence is illustrated and how this is reflected in the general ideological positioning of political Islam 
towards liberal democracy in Muslim countries through an axiological and praxeological perspective. 
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INTRODUCTION 


Liberal (Western) democracy is often treated in Islamic political discourse as a latent 
incarnation of neo-colonialism which implies the degradation of Islamic values and social 
norms of behavior, the exploitation of natural and human resources, and the devastation of 
political development on its own social outlines. Simplified, the triviality of liberal democracy 
for the Islamic campus implies imposing a model of democracy that cannot be fully 
compatible with the original Muslim notion of society and government. 

Bejtula Demiri rightly observes that the values of Islamic religion in Muslim societies, 
whether integral or non-integral, are a dominant value system that cannot fully, at once, and 
automatically incorporate the values of Western liberalism. This statement also applies to the 
possible acceptance of liberal (westernist) democracy (as a Western concept of democracy) in 
certain Muslim societies and states (Demiri 2009, 64). Political Islam, in turn, builds its 
positions towards liberal democracy through the prism of the established values of modern 
liberalism that contain moral decadence through Islamic discourse, as well as the rapid 
attempts to sever separation of Islamic principles from political and social spectrum and the 
‘privatization’ of religion according to a French reasoning. 

In this paper, we will base the relationship between political Islam and liberal 
democracy on the principles, i.e the basic features of the rule of law, representative 
government, separation of powers, as well as secularism, which are the defining features of 
this model of democracy. Here we will not engage in social engineering or epistemological 
recombination through the prism of two elements: First, the attempts to redesign liberal 
democracy, by ignoring the secularism as its value dimension and component, and second, 
the status of religions in contemporary liberal democratic states. Our primary goal is to 
determine the relation of political Islam through an axiological and praxeological perspective 
with the liberal model of democracy, which often tries to be imputed in some Muslim 
countries such as Turkey, Tunisia, Algeria, Egypt, etc. In this regard, this paper will answer a 
few elementary questions that concern that dimension. First, whether liberalism and 
democracy have always been complementary or does the historical narrative indicate a 
different constellation. So what does liberal democracy mean today and what are its value 
postulates that would serve as a working framework for this paper? Second, are there 
common outlines of political Islam and liberal democracy in relation to the concept of the 
rule of law and what is the liberal vis-à-vis Islamic perspective of that category? Are there any 
divergent positions in that area? Third, what constitutes the Islamic political discourse on 
representative government and separation of power? Is there any way in which the Islamic 
concept of shura (consultation) with the ideas of representative government is manifested 
and is there any opposition? Fourth, why is there an antagonism of political Islam to secular 
postulates, and what constitutes the political-ideological paradigm of such a relationship? 
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DETERMINATION OF LIBERAL DEMOCRACY 


Democracy is one of the most commonly used terms today. If Lincoln says that there 
is no adequate definition of the term ‘freedom’, Sartori, in his work ‘Democracy - What Is It?’ 
rightly concludes in his work that the concept of democracy is even more complex. The 
problem with the conception of democracy is gaining momentum precisely because of its 
frequency, mass use, and template reference to it that may compromise its very essence. 


Thus, Bernard Crick treats the term democracy it pejoratively, by qualifying it as ' 


‘the most 


promiscuous in world public affairs", that is, a term that can mean anything to anyone and 


which may be in danger of meaning nothing (Hejvud 2009, 74). 


a 


In this regard Christoph Gusy points out 


that since the last century the history of the 


world has not had any political doctrine that identifies itself as anti-democratic. Charges of 


+ 


anti-democratic action or behavior are often directed against opponents, while political critics 
and political theorists agree on the affirmation of the democratic element that exists in the 
institutions and theories for which they apologize. Hence, this acceptance of democracy as 
the highest form of political and social organization is a sign of a thorough agreement on the 
ultimate goals of modern social and political institutions and practices (Gusy 1989, 739). 


Liberal Opposition, Acceptance and Adaptation of Democracy 


Towards the end of the XVII, XVIII and XIX centuries, democracy was understood as 
‘the rule of the poor majority and the crowd’, so it was not acceptable to the economic and 
social upper classes, traders and the young bourgeoisie. Saveski notes that this fact is quite 


often ignored in contemporary democracy papers or at best buried in the text, so 


that only 


well-meaning readers can come to the realization that the democratic record of liberals is not 


too much unproblematic as it wants to be (Saveski 2011, 83). 


The mid-nineteenth century meant opening up the maps of ideological adaptation 
and harmonization between liberal ideas and some aspects of democracy. As the Sartory 


> 
D 


= 


taphorically expresses, the wind of history has changed its course and blows only one way 
the direction of democracy. But that is certainly not the end of the controversy over 


democracy and its meaning, and although a new leaf is being rolled out, the book of the 
future is as open as ever (Sartori 2001, 275). Thus began a dual process: liberalization of 
democracy and democratization of liberalism, noting that, however, as Sartory notes, the first 


dominates, because liberalism absorbs democracy much more than it annuls 


iberalism. 


Hence, although liberal ideas prevail, democracy is the term that has become dominant. 


(Sartory 1962, 361). It is therefore concluded that for this reason typically liberal i 


deas and 


concepts began to be identified as democratic. This was later an important factor that 


enabled the equation of democracy with liberal democracy (Saveski 2011, 97).ln th 


is regard, 


we will mention only a few moments that marked the adaptation and harmonization of 
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democracy and liberalism. John Stuart Mill argues that it is not in our power to choose 
between aristocracy and democracy, but that we should turn to a well-regulated democracy 
on which the future of all mankind depends. Macpherson speaks in terms of turning the old 
idea of democracy as the rule of the poor into the right to enter the race to win the mandate. 
And finally, Alexis Tocqueville, arguing that stopping democracy is like fighting God himself, 
and proposes a strategy of teaching democracy, fostering the beliefs inherent in it, purifying 
its morality, gradually replacing inexperience, improving the skill in doing public work, the 
blind urge to be replaced by understanding real interests, and managing it to adapt to 
circumstances and people (Saveski 2011, 94-95). 


A Valuable Framework for Contemporary Liberal Democratic Discourse 


This adaptation, summarized, under democracy (even in the era when universal 
suffrage was not introduced), began to imply several essential features of early liberalism: 
representativeness, limited and divided power, and the rule of law. However, liberal 
democracy today gets stronger components, although according to Held, representative 
democracy is in itself a liberal democracy that is understood as a compromise. More 
specifically, that democratic form is a requirement for a way of unifying the authority of 
democratic governments by simultaneously limiting their scope and domain. By its very 
definition, liberal democracy is a limited power (Hag and Harop 2009, 49). As Hague and 
Harrop note, unlike the overarching domain of Athens’ polis, liberal democracies are 
governments that are created by laws, not by individuals. Leaders are subordinate to 
constitutions and usually contain respect for human rights (Hag and Harop 2009, 49). 

Matic and Podunavac cite a series of factors that in political theories constitute a 
condition for democratic stability and the maintenance of democratic political relations. 
These are the fundamental features of modern liberal democratic discourse. 

First, pluralism of ownership - property relations with proper legal basis and public 
guarantees for both the different form and the benefits of its economic use as an important 
segment of economic development, freedom and democracy, with the elimination of the so- 
called ‘monopoly on employment’. 

Second, the autonomy of civil society, which implies that the three-phase dimension 
of the political process, conflict - consensus - democracy can only take place if a relatively 
autonomous, free civil society exists in the middle, which opposes the hegemonic class of a 
social class , nation). 

Third, a society in which collective interests and values (national, ethnic, religious, 
class) are assumed and tolerated as a social reality, and as the main essence of such process 
the general social interests arising from the natural-historical development of these 
segments. 
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Fourth, the existence of the rechtsstaat and the rule of law, which should prevent 
political voluntarism and monopoly and guarantee neutral power, equal chances and respect 
for democratic ‘rules of the game’. Fifth, freedom of information - openness of the media to 
all active political actors and access under equal conditions for all (Matici and Podunavac 
1994, 286-287). 


ISLAMIC DOMAIN OF THE RULE OF LAW 


The idea of the rule of law has gained wide popularity in liberal political thought 
because of its ability to protect the rights of the individual from the unlimited and arbitrary 
power of the king and his executives. From a westernist perspective, the rule of law is a 
concept that limits government. The theoretical postulate of the concept of the rule of law is 
well summarized by Kant who argues that laws should be universal, i.e. general (not dealing 
with a particular case), open (not prescribing specific behavior) and certain (their 
implementation being predictable). Lon Fuller outlines another well-known framework that 
encompasses the content of the rule of law paradigm. All the components cited by Fuller 
may be qualified as necessary properties that the laws should contain. Thus he lists several 
characteristics of laws: a) Generality; b) Public promotion; c) Prospectiveness (not 
retroactivity); d) Clarity; e) Consistency (i.e. without contradictions); f) Practicality (i.e. not 
seeking the impossible); g) Constancy with time; h) Congruence with the activity of public 
servants (Fuller 1969, 45-50). 


Sharia Compatibility 


Taking into account such predispositions, it means that in this domain we primarily 
consider the essential domain of the rule of law. In this respect, several elements are 
contained in the sharia that, according to Fuller's criteria, would be compatible with the 
theoretical matrix of the rule of law concept. Jerg Gutmann and Stefan Voigt note several 
parameters of the correlation of sharia characteristics with Fuller's frame. So, above all, sharia 
complies with many of Fuller's features. The Shari'ah (or the Qur'an) is publicly announced, 
and its prominence and revelation are remarkable. In addition, sharia is the clearest in terms 
of one of Fuller's criteria - its durability over time. For some apologists of Islamic provenance, 
sharia is very important because the fact that it is perceived as divine law makes it difficult for 
the government to ignore its compliance or implementation, or the ability to modify it 
according to its own political options. Consequently, Islamic law connects and applies to all 
Muslims including rulers. Therefore, its generality is argued in accordance with Fuller's 
cumulative list of criteria (Gutmann and Voigt 2018, 5). 
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Divergent Liberal Positions and Debates 


From a liberal democratic conception of the rule of law, sharia has certain divergences 
with this principle. It is thus noted that one key feature of the rule of law is the equal 
treatment of all individuals (isonimia). As liberals have observed since the founding of Islam, 
three social inequalities were not only sanctioned but also ‘illuminated by the sacred text’. 

These inequalities included the relation between master and slave, man and woman, 
and Muslims and non-Muslims (Kafir). Differential treatment between men and women is still 
a practice in many Muslim countries, where women's rights, including the right to vote, imply 
different treatment than men. Inequality between Muslims and non-Muslims also has 
deleterious consequences, so historically non-Muslims have specific legal treatment qualified 
as Dhimmi (protected), as well as specific clothing identification and exclusion from court 
testimony (Gutmann and Voigt 2018, 5). A few remarks should be made in this regard. First, 
the master-slave relations, which the Islam categorically seeks to abolish, that is, one duty for 
Muslims is to ‘free the slaves’ for deliverance from some sin (Karic 2018). 

Second, inequalities between men and women should be seen in the light of the pre- 
Islamic position of women and their social status, which is greatly enhanced by the 
emergence of Islam and Muhammad. Third, through the prism of expediency, the general 
purpose of Islam, including the protagonists of political Islam, is not equality but justice. 
Hence many categories of citizens (such as non-Muslims, women and children) have special 
status in order to implement justice. And finally, from the praxeological discourse, improving 
the rights and status of women, minorities and social welfare mark the rise of the features of 
the Islamic political party's platform such as the AKP, El-Wasad, Ennahda, etc. 

However, what is of additional importance to the liberal discourse of the rule of law is 
its dynamism, the possibility of revision and the extension of a set of rights to certain 
categories of individuals or groups. Due to the divine nature of sharia, according to the 
iberal discourse, it becomes an obstacle to the realization of the concept of the rule of law. It 
is because of the divine origin of Sharia that cannot simply be changed. This is a problem as 
Gutmann and Voigt note about all religions (and from our discourse expressed on political 
Islam as a subject with religious ideology), but especially on some central provisions of Islam 
because of the belief that after the revelations of Prophet Muhammad (the Qur'an and his 
Sunnah, observed through the hadiths) and their interpretations by the first generation of 
Muslims (the companions and the second generation Muslims), the door to a new 
interpretation of the Qur'an is closed. This idea is called Ijtihad (Gutmannand Voigt 2018, 6). 

These positions, too, come up with remarks, primarily through the prism of the 
character of the position of Islamic law, comparing it to other systems and secondly to the 
political discourse of modern Islamic parties. In this respect, it is true that according to the 
majority of Islamic political spectrum sharia regulations cannot be changed by human laws. 
But for example, some historic constitutional documents of the British system like the Magna 
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Carta or the Bill of Rights have also not been changed to this day. Fatwa (the legal 
determinations of Islamic experts) play the role of thoughtful interpretation in Islamic law and 
adapting certain human relations to Shari'ah. Second, the praxeological discourse of the 
Islamic parties concludes that many of them do not address issues that in the modern age 
would have a negative connotation with the liberal masses, and certain sanctions such as the 
Hudud (rigid punishments) would only have a secondary meaning if justice was not 
implemented. Third, many contemporary Islamic intellectuals re-actualize the issue of ijtihad 
as relevant because of the new socio-political circumstances. And finally, a distinction should 
be drawn between the Wasatiyyah (moderate) and the Salafi (conservative) branch of political 
Islam. 

The first one would agree to the implementation of modern liberal postulates in the 
field of human rights and freedoms, while the second would remain strictly in the Islamic 
context prescribed by the Prophet and interpreted by the most imposing representatives of 
the Islamic ulama. For example, the Turkish AKP stipulates that standards in the field of 
human rights and freedoms are an integral part of the international treaties to which Turkey 
is a signatory, with particular respect for the Universal Declaration of Human Rights and 
Freedoms, the European Convention on Human Rights and Fundamental Freedoms, the Paris 
Charter and the Helsinki Final Act (Demiri 2009, 131). 

However, what is crucial to the rule of law in political Islam is the syntagma that the 
legislature would respect the principle of the rule of law unless it makes decisions contrary to 
the Qur'an or the Sunnah and the legal teachings of prominent Islamic experts. 


POSSIBILITIES FOR REPRESENTATIVE GOVERNMENT 
AND SEPARATION OF POWERS 


Representative government and separation of powers are domains for which Islamic 

political thought has a modest elaboration. This is due to the fact that the caliphates and 
sultans were known during the rise of Islam, and the liberal discourse emerged at a time 
when the Islamic world was experiencing a political and economic crisis. The aspects of 
representative government, that is, a representative body of citizens and the separation of 
powers, which were accepted as a general determinant of all models of democracy, are more 
recent in Islamic political thought. 
We have to bear in mind the fact that for many of the Islamic leaders in the Middle 
Ages this concept was completely unknown, hence their ambivalence on the issue. The 
representativeness of the citizens is leveled by the principle of Shura (consultations) in Islamic 
legal and political discourse, and the separation of powers with certain hadiths of the Prophet 
concerning the judges, which we will consider in the following. 
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Allusion to the Principle of Shura (Consultation) 


Abdulkadir Mubarak rightly observes that certain Islamic circles proclaim all decisions 
in Islamic states to be made through consultation, or shura. In this respect, the concept of 
shura with representative government is alluded to. For some Islamic activists, the concept of 
shura demands a representative democracy. Through the Qur'anic provisions of the Shura, as 
well as the traditions of the Prophet (peace and blessings be upon him), this implies that 
Muslims are obliged to consult each other when deciding their issues. Contemporary Islamic 
thinkers such as Mubarak, transmit ranging from the relatively conservative (Salafist branch 
according to our qualifications of political Islam) to the liberal (moderate - Wasatiyyah 
Branch) to Shia activists emphasizing the importance of shura in the political arena. In this 
regard, the Shia Islamic political activist who was executed by Saddam Hussein's regime in 
lraq, Bakir al-Sadr, stated: "People have a general right to dispose of their powers based on 
the principle of Shura" (Mubarak 2016, 10). 

Many modern, but also traditional Islamic jurists and activists believe that the 
government should be a form of consultation or Majlis el-Shura (Consultative Assembly). Al 
Mawardi, as a prominent Islamic scholar inspired by many contemporary Islamist activists, 
says Majli (Parliament) members must meet three criteria: they must be fair, they must have 
sufficient knowledge to distinguish righteous and good from bad Caliph (head of the Islamic 
State) and to be distinguished by the wisdom of selecting the best caliph. In addition, 
Mawardi points out that in case there is no caliphate or Majlis, the citizens, i.e. the Islamic 
Ummah (communities, have to create a Majlis (Parliament) with their own representatives, 
compile a list of candidates for a caliph, and then the Majlis to choose from the submitted list, 
a caliph of the Islamic State from the submitted list (Nabhani 2002, 6). Mubarak's answer to 
such questions would lead to the answer of the question of what is Shura? 

It basically involves three assumptions: first, all people in society are equal in civil and 
political rights; second, public affairs should be decided by a majority; third the principles of 
justice, equality and human dignity in accordance with the Islamic moral code are best 
realized through the principle of shura, i.e. consultation (Mubarak 2016, 12). It is also notable 
that non-Muslims may participate in the representative consultative body, but with one 
exception- they cannot participate in the election of a Caliph, according to the archetypal 
Islamic construction and cannot perform some functions, but may therefore react to the 
unlawful and unjust actions committed against them by the government (Mubarak 2016, 12). 

But not all Islamic activists agree that the principle of shura is a parliamentary 
representative government. This is especially true for some circles of the Salafist branch or 
neo-Khawarij. Sayyid Qutb, for example, points out that the Qur'an does not prescribe how a 
ruler should be elected (through consultation or universal suffrage), nor by whom he should 
be advised, and whether all people are equally entitled to vote. 
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Qutb dismissed representative liberal democracy as a Western product foreign to the 
Islamic world (Mubarak 2016, 13). Yet almost all Islamic activists and theorists today agree, at 
least from the praxeological point of view, that modern living imposes the need for legal 
regulation on numerous public sector categories such as traffic, irrigation, transport, industry, 
economy, currencies, imports, exports, public health, education etc. Fathi Othman states that 
all these aspects should be regulated through representative bodies, with due regard for the 
public interest and the principles and objectives of sharia. It is also noted that the Prophet 
(peace and blessings be upon him) had foreseen in his lifetime that some aspects would not 
be regulated by the Qur'an, so he asked the people performing judicial functions (Qadi) to 
judge according to their own judgment (ijtihad) which is completely natural and guided by 
the spirit of Sharia and its general principles (Othman 1994, 97). 


Different Positions about Separation of Powers 


This point also implicitly reveals the assumption of the separation of powers in Islamic 
political thought. Islamic political activists from different provinces have a different view on 
the issue. According to some scholars, in Islam there is no separation of powers because 
there was a fusion of power (legislative, executive and judicial) during the Prophet's time. But 
yet another group with a stronger argument argues that such assumptions are invalid 
because it only applies to the Prophet. 

Second, there are several Quranic verses and hadiths that suggest to the judiciary 
(Qadi) that they have been assigned a role to perform that function. For example in the 
Surah Al Ma'idah (The Table) the Allah warns those entrusted with judging: "and those who 
do not judge according to what Allah has revealed, they are unbelievers!" (Kuran na 
makedonski 5:14). Third, it also cites the vast empirical experience of the Islamic states 
(Caliphates and Sultanates) in which the institution of judiciary or Qadi was known. Second 
Rashidun Caliph Omar was the first Islamic leader to start appointing Qadi to eliminate the 
obligation of personal arbitration in any dispute. After that, the Islamic State adopted the 
custom where the ruler had to appoint Qadi in order to ensure the administration of justice. 
And finally, for Muhhamad Hamidullah the ruler of the Islamic State (Caliph, i.e. the executive) 
can never be a judge in his own dispute, except in the case of Prophet Muhammad. If in 
Western medieval thought there was a conviction of the ‘kinglessness of the king’, in Islam 
this is not the case, so there are cases where personal accusations were made against the 
Prophet and He did not rule in his favor (Velic 2009, 644). 
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SECULARISM: REALITY OR INSTRUMENTAL DECLARATION? 


One of the most controversial, islamically speaking, features of the contemporary 
notion of liberal democracy is the question of secularism. We will not go into the theoretical 
underpinnings of such a notion, nor in the epistemological assumptions of secularism's 
foundation in liberal democracy from the point of view of the first liberals and their value 
framework for the treatment of religion and divine law. The contemporary interpretation of 
liberal democracy as an elementary postulate takes the separation not only of the church as a 
religious organization, but also the distancing of religious principles and principles from 
political action in a ‘modern, liberal and democratic’ society. It is particularly intriguing that in 
all attempts to implant liberal democracy in Muslim societies, liberal democracy has gone 
hand in hand with secularism, even with militant secularism. Suffice it to note that 
authoritarian regimes, such as Egypt, Tunisia, Algeria, and Turkey, have clashed with Islamic 
political entities under the sheath that they undermine secularism, and consequently the 
possible democratic postulates of nation states. Putting aside the question of their 
democratic endorsement, we can rightly conclude that secularism is the field most commonly 
encountered in political Islam and liberal democracy. In addition, it must be concluded that 
secularism has an additional impetus for the apologists of liberal democracy through the 
possibility that its earlier features have been overlooked. Namely, secularist apology through 
instrumentalized declarations has allowed many governments in the Muslim world to present 
themselves as liberal democratic by adopting laws or opposing Islamic legal and moral ethos, 
such as legalizing interest in banking, proliferation of alcohol, hijab and niqab prohibition for 
women, substitution of Shari'ah inheritance and family law with European, etc. There are 
cases of Kemal Ataturk in Turkey, Nasser in Egypt, the experience of Bendjedidin Algeria and 
Ben Ali in Tunisia etc. 


Acute Rejection of Secularism 


The Islamic aspect of the acute rejection of secularism, which can be accepted here by 
all branches of political Islam, is best explained by Sheikh Ali ibn Hudajr el Hudajr, pointing 
out four rules that distinguish an Islamic believer from a secularist, qualifying him as a 
modern shirks (sinner, irrespective of its types and forms. It is required for a Muslim to 
distance himself from such teachings, to despise them, to fight them, to fabricate them, 
whether they are thinkers, intellectuals, politicians, rulers, artists, secular theorists, 
governments, systems etc. Those rules, according to El Hudajr, are the following. First, the 
polytheists (mushrikun) to whom Allah's Prophet Muhammad was sent, believed in Allah's 
supremacy (that is, it exists, gives life, food, death, etc.). However, the Prophet of Allah 
(PBUH) fought against them and regarded them as unbelievers, proving that belief alone is 
not sufficient to enter Islam, i.e. its principles and norms should be respected. 


Oo 2 


111 


Journal of Liberty and International Affairs | Vol. 5, No. 3, 2020 | eISSN 1857-9760 


Published online by the Institute for Research and European Studies at www.e-jliq.com 


Secularists, similar to those polytheists, except the extreme ones, believe in Allah's 
supremacy, some even practice Ibadah (worship), but still cannot be called Muslims. On the 
other hand, the extreme secularists say there is no God, no Creator, and life is just matter. (El 
Hudajr 2018). Second, Prophet Muhammad came among the people who had their own rules 
and laws and judged according to one another. They also had many Jahiliyyah (pre-Islamic) 
customs, so they did not accept Allah's judgment and His guidance. The Prophet treated 
them as infidels and fought against them. Similarly, secularists have their own laws - secular, 
local, provincial and the courts under which they decide. Also, under that sheath, they use 
terms like ‘progress’, ‘civilization’, ‘development’ etc. They did not accept Allah's judgment 
nor His guidance (El Hudajr 2018). 
Third, the Messenger of Allah (SAW) came among the people who only occasionally 
practiced Islam. During times of hardship and turbulence they worshiped Allah, and during 
prosperity they committed sin (shirk) and immorality. As for the secularists, they only invoke 
Allah during the month of Ramadan, during weddings and divorces and some more, while 
for the other spheres they invoke their own laws (incorporated by the West), as well as their 
deceptive practices (El Hudajr 2018). 

Fourth, during the Prophet's life the polytheists and unbelievers worshiped various 
deities such as statues, giants, angels, stars, and fire, while the others worshiped Isa son of 
Maryam (Jesus Christ, the son of Mary) and the other prophets and pious people. Prophet 
Muhammad strongly opposed such occurrences. Similarly, secularists adore different peop 
and work as Europeans, Americans, Russians, different theories and movements, nations, 
nationalism and call for it (El Hudajr 2018). The analogy is evident. 

From praxeological discourse the situation is well described by Azzam Tamimi and 
John L. Esposito, referring to the Algerian and Turkish cases (before Erdogan), namely the 
abolition and ban on Islamic parties and movements - FIS (Islamic Salvation Front) in Algeri 
and the Welfare Party (Refah) in Turkey. These are examples of the present danger of secular 
fundamentalism and extremism. In many Muslim countries, as in the West, secularism is not 
an option but a mere political dogma or doctrine, not an alternative but an imperative. 
Hence, if secularism is a normativist and rationalist imperative, then any deviation from such 
normation is perceived as abnormal and irrational. Those who want to base the modern state 
on religious postulates are labeled extremists and religious fanatics (Tamimi and Esposito 
2000, 6). 
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Any attempt to unilaterally and one-dimensionally determine the relationship between 
political Islam and liberal democracy is doomed to failure. The reason for such a claim can be 
seen through the dichotomy of the West's attempt to impute elements that are incompatible 
with Islamic political thought and political culture of Muslim countries on the one hand, and 
the values that political Islam contains, which have a tangible relation to the liberal principles 
of democratic discourse. Adding to this the generic understanding of the notion of 
democracy in the past from liberal discourse and the ‘liberalization of democracy’ today with 
new value elements the plausibility of such claims gains an enhanced dimension. 

In this regard, several general conclusions can be differentiated, reflect the position of 
political Islam towards liberal democracy on a theoretical and empirical level. But before that, 
the primary conclusion is differentiated by the fact that liberalism and democracy were not 
always synonymous. 

On the contrary, the liberal credo that originally opposed democracy accepted and 
adapted it to its own advantage. Hence liberal ideas and concepts began to identify as 
democratic vis-a-vis the initial Athenian notion of democracy in the polis. In contemporary 
discourse, it has gained new value dimensions by absorbing contemporary values and the 
progress of political and social life. 

Consequently, there are common points of connection between political Islam and 
the Islamic discourse with liberal democracy and they relate to the concept of the rule of law. 
Fuller's framework for the substantive and procedural side of the concept of the rule of law 
has very similar parameters in Shari'a nomology. 

On the other hand, although serious divergences seem to be found when it comes to 
the liberal discourse on issues such as equality and freedom, it is more a matter of priority 
and praxeology than of real opposition. A true Islamic opposition to liberal postulate refers to 
the ability of a parliament in liberal democracy to make decisions contrary to Sharia principles 
and content. 

Third, the idea of representative power is not unknown in Islamic political habits and 
ideological orientations. It often alludes to the Islamic concept of shura (consulting) which has 
an obligatory category in the Islamic legal and political landscape. On the other hand, 
separation of powers has modest theoretical assumptions, especially regarding the 
relationship between the legislature and the executive. The only indication is the sharia 
provisions for independent judiciary (Qadi) as the initial and crucial category in that domain. 

Finally, the acute rejection of secularism has an axiological and praxeological 
perspective. The first one is expressed through the complexity of the Islamic political matrix 
which correctly implies Islam in its socio-legal dimension, while the second has its essence in 
the experience of persecuting Islamic political entities under the cloak - defending secularism 
as in the case of Turkey (before Erdogan), Tunisia, Algeria and Egypt. 
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Therefore, having in mind such constellations, we can conclude that political Islam's 
approach to liberal democracy does not necessarily have to be ambivalent. 

On the contrary, there are tangent ideological political moments. But the premise of 
secularism as a determinant category in this discourse plays a crucial role for the established 


antagonism. ay 
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How likely is the EU going to disintegrate? This is a 
question which has gained in the last years the attention 
of a wide range of actors, from policy-makers, media, 
and citizens to the academic scholarship. Still, limited 
scholarly works have tried to explain and conceptualize 
the process of disintegration, which has spawned greater 
interest in the context of the more recent empirical 
developments which have affected the legitimacy and 
effectiveness of the EU: the 2008 eurozone crisis, the 
2015 refugee crisis or the Brexit saga. These crises have 
stimulated the set up of a research agenda on the issue 
of the unravelling of the EU which has translated in a 
growing body of research and academic events focused 
on stimulating theoretical debates around the issue of 
disintegration. 


EUROPEAN DISINTEGRATION 


A Search for Explanations 


Hans Vollaard 


'Representative for this line of inquiry are the Journal of Democracy which published in 2012 a collection of essays on the unmaking of the 
EU; see also the special issue of the Journal of European Public Policies ‘Re-engaging Grand Theory: European Integration in the Twenty-first 
Century’ published in 2019. 
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Hans Vollaard is not new to the study of the EU disintegration; preoccupied to 
conceptualize and explain the European Union disintegration process, the author has 
methodically worked throughout the years to develop his theoretical approach (Vollaard 
2008; Vollaard 2014) of disintegration which was refined and culminated with the publication 
of his book in 2018 with Palgrave McMillan. His work represents one of the few books 
dedicated to analysing the issue of disintegration by embracing a theoretical perspective, 
although in the last decade, new research scholarship emerged which brought up the 
possibility that the EU might undergo transfigurations which would alter its nature and 
compromise the happy ending of the European integration process as promised by the 
architects of the grand theories of EU integration. 

Belonging to the line of research which aims at theory building, the author argues that 
the lack of theoretical tools are one of the first-hand challenges scholars encounter while 
trying to offer an explanatory account of disintegration. With these shortcomings in mind, the 
author aims to make a theoretical contribution to the study and research of disintegration by 
advancing a mechanism which would equip researchers with the proper conceptual lenses to 
the study and research of disintegration, in the context of a growing body of disintegration 
scholarship as argued above. In his research endeavour, he raises several relevant questions: 
in the absence of a common definition of disintegration, how can we frame disintegration?, 
can disintegration happen at the same time with integration? What are the factors that can 
explain the unmaking of the EU? In his quest for relevant answers, he suggests an 
investigative research process outside the explanatory power provided by the influential 
theories of EU integration and opts for the work of Stefano Bartollini and the polity formation 
theory.” 


But, in order to build a compelling case and convi 
his theoretical proposal, his methodological approach in 
part of the book is reserved to a thorough review of th 
Studies. His standpoint is located within one of the estab 
disintegration literature which looks for answers in the c 


nce his audience of the accuracy of 
volves a two step process: the first 
e grand theories of EU integration 
ished approaches employed by the 
lassical theories of EU studies (See: 


Schmitter 2016; Webber 2014; Schmitter and Lefkofridi 201 


6). 


With this objective in mind, he uses Douglas Webber's technique which proposed to 


turn the EU integration theories upside down for evaluation purposes of the disintegration 
prediction capacity of the classical theories of EU integration studies (neofunctionalism and 
liberal intergovernmentalism). 

In line with other research findings (Scheller and Eppler 2014) he concludes that the 
limited manner in which these theories discuss disintegration and show a bias towards the 
actors they analyse-with a preference for the state- are only partially capable to explain 


*Stefano Bartolini, Restructuring Europe: Centre formation, system building and political structuring between the nation-state and the 
European Union, Oxford University Press, 2005. 
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disintegration. In his evaluation exercise, he does not neglect the theories of International 
relations (realism and comparative regionalism) or of comparative politics (federalism and 
empire dissolution) to discover their shortcomings in explaining disintegration by being too 
narrow in scope and focusing on a single factor. The second part of this book aims at 
presenting his own definition of disintegration, drawing on the lessons learnt from the 
theories and approaches which were thoroughly scrutinized; this section is the most 
consistent one, focused on advancing his theoretical model by building on the work of 
Stefano Bartolini, while the final chapters are reserved for testing the set of four propositions 
/ hypotheses which the book formulates. 

The central argument of the book is that in order to spot disintegration we need a 
simple, but encompassing mechanism that frames disintegration at system and actor level. By 
capitalizing on several academic contributions in designing his analytical tool (the work of 
Stefano Bartolini who used Rokkan's and Hirschmann's studies), he intellectualizes 
disintegration as “a system of interactions through which authoritative allocations of values 
are made and implemented” (Vollaard 2018, 4). In line with his mission, his theoretical tool 
envisages two dimensions: the polity level where he connects the locking-in capacity of the 
EU and actor level which is linked to Alfred Hirschmann's exit, voice and loyalty mechanism 
developed in the field of organisational sociology. The author highlights that when actors 
manifest dissatisfaction, they withdraw from the EU system of values and opt for a partial or a 
full exit, but maintaining them in this system of values depends on the locking-in capacity of 
the EU. Thus, dissatisfaction is an illustrative variable which expounds the full or partial 
withdrawal of actors. He also clarifies the circumstances under which partial or full exit can 
occur. He shows that the higher the exit costs and the lack of more attractive international 
alternatives, the more the behaviour of actors is directed towards partial exists, which is the 
one of the key challenges the EU is facing currently. Thus, he rejects the thesis expressed by 
other authors who argued that Brexit might generate a spillover effect and would encourage 
other states to question their EU membership. 

What are the merits of the book? One of the contributions that this publication makes 
is the advancement of a comprehensive mechanism to study disintegration. He contributes to 
the strand of literature which considers alternative approaches to the study of EU 
disintegration, beyond the role played by theories of EU integration. His argument is that 
other disciplines are better suited for the understanding of disintegration. In his view, he is in 
concert with Douglas Webber who has written about the usefulness of hegemonic stability 
theory in the study and research of disintegration or Scheller and Eppler who favour 
sociological and economic integration theories and underline that scholars of disintegration 
should not overlook this direction. 

Second, this theoretical mechanism is accompanied by a set of four propositions with 
few works preoccupied to design a theoretical tool accompanied by testable hypotheses; by 
doing this, he fills a gap in the literature, which has extensively been dominated in the last 
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two years by the implications of Brexit on the likeliness of EU disintegration. And finally, it is 
worth mentioning that defining disintegration at actor level is a fresh perspective, as a great 
deal of disintegration studies are defined by their attention to the exclusive part played by 
the state in causing disintegration. In terms of limits, one of the omissions that can be 
invoked-in his inventory of theoretical approaches-is that the author fails to take into account 
the postfunctionalist theory developed by Marks and Hooghe in their 2009article which so far 
is considered as the only theory of disintegration (Webber 2019) or as one of the most 
powerful theory of EU integration Jones 2018). Additionally, he does not explain convincingly 
enough why other competing approaches to disintegration (Webber's hegemonic stability 
theory) is not rigorous and interpretative enough. 

To sum up, this is a book that should be read by the novice and the more 
experienced researchers. Scholars of EU Studies are to make use of the theoretical 
mechanism advanced by this book and test it at empirical level, as the issue of partial exists is 
one of the current features exhibited by old and new Member States. Second, as this is 
promising work, disintegration scholars can contribute by further developing this model and 
advance the knowledge in the area of disintegration literature. For students of political 
science, where EU taught courses tackle the Theories of EU integration or the History of EU 
integration, it fosters learning opportunities by capturing new perspectives on the 
disintegrative forces which have always accompanied the process of integration; further 
expanding and innovating the curricula beyond the classical focus on the integration process, 
is another plus brought by this book, which can be used as a teaching resource. And not 
lastly, this book speaks to EU policy-makers and to the domestic political elite, as it draws 
attention and facilitates understanding on the concerning issue of partial exists that touches 
upon several Member States; it offers an insight on the importance of consolidating the 
locking-in capacity of the EU. ay 
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